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GLOSSARY OF ABBREVIATIONS AND DEFINITIONS 


AMPCO Association of Major Power Consumers in Ontario. 
APPLICANT Refers to a transmitter, distributor or storage 
Uti Eiy company that makes application to the Ontario 


Energy Board and for the purposes of this 


Report also refers to Ontario Hydro. 


APUB Alberta Public Utilities Board. 

CAC Consumers' Association of Canada (Ontario). 

CELA Canadian Environmental Law Association. 

CFB Consumers Fight Back. 

CONSUMERS! The Consumers! Gas Company Ltd. 

COSTS IN An award of costs to an intervenor prior to a 

ADVANCE hearing and prior to expenditures being incur- 
red. 


Ay 
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CRTC 


FONOM 


FUNDING 


HYDRO 


HAMILTON 
EXPRESSWAY 
CASE 


Canadian Radio-Television and Telecommunica- 


tions Commission. 


Federation of Northern Ontario Municipalities. 


A lump sum payment of funds to an intervenor 
Priotm tomdaanhearing sewhiciers mnoterelated to an 
intervenor's performance at the proceedings and 


1s inthe’ nature of a»*grant. 


OnvarlosHydro. 


File No. CH-82-08 - October 16, 1984 

Order and Reasons for Decision of the Joint 
Board. In the Matter of an Undertaking of the 
Regional Municipality of Hamilton-Wentworth to 
develop and construct the Mountain East-West 
and North-South Transportation Corridor to 
connect Highway 403 in Ancaster to the Queen 
Elizabeth Way in the eastern portion of the 


Civyeor Hanmniton: 


jerk 
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IGUA 


INTER-CITY 


INTERIM COSTS 


KITCHENER 


NDP 


NORTHERN 


NO TOWERS 


OEB ACT 


IndustriaieGas VUSensmASSOCiamions 

Inter-City Gas Corporation - Ontario Operations. 
A contingent award of costs made to an 
intervenor at any time after the filing of an 
application ?with ethesOntario "“Eneray Board, soar 
before the delivery of the final decision by 
the Board, such award to be used only for fees, 
counsel fees and expenses and under_- the 
supervision and control of the Board. 

Gity [of Kitchener: 

New Democratic Party Caucus. 

Northern and Central Gas Corporation Limited. 


No Towers Federation. 


The. Ontario. Enerdyaaboand. @AC Us gek.o. 0.) 1 950R 


Chap ie temoor 


1V; 
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OMEA Ontanvo Municipal Hlectric Association. 
ONGA Ontario Natural Gas Association. 

UNION Union Gas Limited. 

UNION HALL UnlLoneialileNcctons Committee. 
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CHAPTER I - INTRODUCTION 


Sin cCemettommecic at lOlsmeiniee JOO. they. Ontario 
Enerpy Board, (#0EB"' “or ethe Board") has “been 
Despous ro lem ore ticesrevulatcvon. Off =natutal “eas 
bates ei Pasmeepi Deine = -CONStTTUCtTLOnN. and ~ related 
environmental matters, as well as a number of 
other energy-related concerns. The Board's 
mandate was enlarged in 1974 to include hear- 
ings upon a reference from the Minister of 
Energy to deal with Ontario Hydro proposed rate 
increases and related matters, particularly 
with regard to Hydro's bulk power (wholesale) 
tates. The? Board “1s* required to report its 
findings and recommendations to the Minister of 
Energy. AVEC lescustattelsmealcmeUleCm@ SU DseGUsOL 
public hearings in which the participants have 
generally borne their own,costs. 

Thes OEBe sin * the jincervests= Of encouraging 
PUD LIiGepabuLlcipaulLon li lus ened tings wa las =tOund 
itwtimely toe determine whether Tt 1S appropri- 


ate w= Ot Dalit clpaltes ecenelal ty mi LOmecOontLinuc 
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to; bear their “own "costs, “or swhether a proces. 
should be made available whereby some or all of 
those costs could be recovered. 

Accordingly, the following notice was pub- 
Trshed in ‘the August 929,75 1984" ‘editions sot 


Ontario daily newspapers. 


NOTICE OF PUBLIC HEARING 
UNDER THE ONTARIO ENERGY BOARD ACT 
R29.0. 1980, CHAPTER @ 532 


REGARDING AWARDING OF COSTS 
AND RELATED PROCEDURAL MATTERS 


The Hearing 


A public hearing will commence at 9:00 
a.m. on Tuesday, November 20, 1984, in the 
OntariossRoom,  s2nd) floor weMaclonald  =Block ago 
Bay-soureel, | LOrOnto. The hearing is expected 
POu aS, Uae O eo mda is. 


Purpose of the Hearing 


To assist the Board in determining whether 
itS current practices regarding awarding of 
costs and related procedures are adequate, hav- 
ing, Legard co Wcs ules. 1US=particitarl sstauue 
tory, .responsibilitics meand mathe ~ practices, sor 
other tribunals with comparable functions. 


Participation in the Hearing 
The Board “invices individuals, (citizens. 


groups, associations, companies and others who 
may be interested in the issue of the Board 
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awarding costs and related procedures, to par- 
ticipate in the hearing. 


How to Participate 


Die Olle US lige COmm palticipate.— «please. so 
INdNeCaGemUy eeWOlUIng s a letter, §to, the Board 
Secretary at the address below not later than 
September 21, 1984. Since the hearing is in- 
tended to be informal, your letter need not be 
PimeanveesDeCCla lsLOrM = Dili esnOUlde=set “OUt  VOUur 
name, address and telephone number and a brief 
statement of your intention to participate. 


When all letters have been received, the 
Board will prepare a mailing list which will be 
sent to all participants along with other rele- 
vant information not later than September 28, 
1984. Each participant will then be required to 
DEeCpancmammOuleteandmSendmea, CODY or @2t Coe the 
Board and everyone on the list not later than 
October 26, 1984. 


Preparation of Briefs 


All briefs must be typed double-spaced and 
Shouldwesetmout ey OUrs  COMMeNLSwsOne thes Current 
practices of the Board regarding the awarding 
OF —costs -ana related™ procedures. if a brief is 
Submitted sonssbehalfusoteea, Grtizens —¢n0up,, asso- 
Cla cl ON eCOlDan vase DCm) LeaScumak ec Sl tem tila tieut 
GONtaAINS mL ucmname.;weaddlessm and tet ecphone number 
of a contact person. 


Preparing for the Hearing 


All mwpart1 clpants ware Invited to, autend= or 
be represented at the entire hearing. However, 
if this is not possible and you wish to make an 
oral presentation, arrangements will be made by 
the Board Secretary for scheduling a mutually 
convenient time. 
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Since all briefs will have been studied by 
the Board and all participants’ beforehand, 
reading, Of them "ate tne @heaniny  withleenc Gaeoe 
necessary. Partilcipancs panes note required sua 
Nake. Olas presen tacrotscs However, those _ who 
wish to do so, will be encouraged to discuss 
matters contained in other briefs as well as 
their own. 


If, .aS eae resilc.. of | presentation Sammy 
OTHEIS,. YOU. Leelvesthay = vour. anltialeaomier 
réquires further support “or modification, stoenm 
you are encouraged to make a final written sub- 
mission following the hearing. 


Important Deadlines 


So that everyone will have adequate oppor- 
CUNILY, tO, participate ineeune) eat ng) tematic 
necessary to establish certain deadlines for 
the f1ling ot. Matenial » wines board expecusmaus: 
participants to co-operate with the following 
time schedule. 


Letters to Board indicating 
intention to participate - September 21, 1984 


Dis tel DU io ne Dy mebOd Ld O beeleisS G 
of participants and other 
material - September 28, 1984 


Briehse Los boaLld sand -abesotler 
Dal cicipanes - October 2075 oSe 


Commencement of public 
hearing = Novemberis 20¢m 934 


Final written submissions 
(optional) - December 4, 1984 


Further Information 


For “further Tintormations tLegardingeache 
hearing, please contact the Board Secretary, 
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Mr. Stanley Thomas, Schee roors iAmeeCarl ton 
SCLC we bOrOleo, = UNtarLOerMobe=*ld2 >, ~ telephone 
(416) 598-4000. Diemweboard accepts collect 
Callanss 


DAE Ved GelOLoncOmtni Ss = /Gieday or August, 
1984 


ONTARIO ENERGY BOARD 


/ 
/ 


Robert WfeMacau lays 04.Cz 
Chairman 
Personal notice was also sent by ordinary 
mail tomall® thoseywho had participated in’ Board 
hearings during the previous ten years. 
TWellcy =e Eve: “leuteuvsieOne I NteEenuron <lolparti- 
cipate in the hearing were received by 
Sseptembere21, 9 1984.5 eA tist of the respondents, 
Secs Olu menND DeldiXeeA seWa Setis LNDULCd eDyY = iie 
Board to each respondent on September 28, 1984. 
A list of possible issues, as set out below, 
and a suggested bibliography of costs articles 
and jurisprudence set out in Appendix B, were 
incvud edwin. ehiissdisteribiution. 
They list sof “possible issues was provided 


by the Board to assist participants in 
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considering common issues which could be exan- 
ined at the hearing. These issues were sugges- 
CLonsiPionlyesand @no.Fone wassecont ined. toe etiis 
list. However, many of the) participants, toung 
it convenient to arrange their submissions so 
that each of these issues was addressed. The 
Board also accepted this arrangement in 1ts 
Conclusions. Jhe list of iSsues as) origina 


distributed to the respondents is as follows: 


LIST OF POSSIBLE ISSUES 


ae For what reasons should costs be awarded 
to intervenors: e.g. need? deterrence to 
loser? cost recovery? reward? recognition 
Oba se onuniout Lon 

Hie In what kinds of proceedings should costs 
be awarded? 

Sn Who should be eligible/ineligible for cost 
awards? 

‘hes For what kinds of expenses should costs be 


awarded? 
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I Gi 


Who should pay costs and under what 
circumstances? 

SHOU Mieeoiceeed DDL Caltesea COSUTS. De treated 
the same as, or different from, interven- 
OLS COS USi4 

Should interim cost awards be made (i.e. 
costs awarded before and during the hear- 
ingimeeondr LeeeSOhee SUD) eCUstLO, whal -condt- 
crans. 

Should costs be determined in accordance 
Wiolmeaem fe Sedmuscaleom i Cariftin.. SUb}ect —co 
individual determination in each case 
fcaxat bon). somes combination of both, “or 
some other alternative? 

Who should decide to whom costs are award- 
ed § tie @ panel eanearing jane application? 
other Board Members? Board staff? persons 
not connected with the Board? 

Who should bear the burden of showing that 
costs should or should not be awarded in a 


Dagolcularecase, 
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ll. What safeguards may be necessary to avoid 
cost awards being wasted, either by appli- 
cants or by intervenors? 

12. What procedures should be used to enable 
the. Board to decide costs questions effi- 
ciently but fairly? 

The suggested bibliography was compiled to 
assist participants, but it was not meant to be 
all-inclusive, nor was it required reading. 
Copies of the relevant excerpts of these publi- 
cations were made available for reference in 
the Board reading room. 

The Board received twenty-two submissions: 
by October *26. 1984) and oa, Lista ot jparricipanus 
who submitted briefs is set out in Appendix C. 
Three of the original respondents, INCO 
Limited, Cyanamid Canada Inc. and the Ontario 
Federation of Agriculture decided not to submit 
briefs. INCO and Cyanamid are both members of 
IGUA and AMPCO and were satisfied that these 
associations would represent their interests 


adequately. 
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Eighteen of the twenty-two persons’ who 
submitted briefs participated at the hearing. 
Lhe Ont dt LOmeMUITCtpa mam Lectin Cee ASSOGlatlon, 
iMntem CupvemGa SeCOErDOLa Chon weUniongeha ll “Action 
Committee and No Towers Federation did not 
Aecendmthemnearninoes Agel stor sthe participants 
in order of appearance at the hearing is shown 
in Appendix D. 

Rhes@eheaninegs continueds for, two full days, 
November 20 and 21, 1984. 

This hearing was not intended to determine 
any specific question concerning the rates of a 
DUD Gees et Vee UC a CNet tel O edcalewitn pola cy 
ODE OnS es Una twCcOULGMDemsaADp blcdm1n es Chem i utunes. CO 
ChewmebOoTd | saens tarutonye ed lscretionte eGo" “award 
COSTS. For this reason the hearing was not 
delegated to a small panel of Board Members; 
instead, all the Members of the Board sat as a 
panel because of the broad policy issues invol- 
ved. SiniGeet lepeiteat- incre tWOe 20 lem tiesm board 
Members who participated have resigned from the 


Board and as_.a result,, the Report has been 
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signed only by the remaining Board Members who 
sat on the panel. 

The hearing procedure was less formal than 
usual because of its non-adversarial nature. 
dive persons representing each participant 
appeared as a delegation and were allowed, but 
not required, to “speak. (tos their, Dries mnomaup 
to 30 minutes. Each delegation was then ques- 
tioned for clarification by the Board's Special 
Counsel and then by various Board Members. 
There was no cross-examination. 

Mr. Andrew Roman was retained as Special 
Counsel to assist the Board in exploring issues 
that were perceived to be in the public inter- 
est. He was not called upon to make a sub- 
mission or final argument to support or oppose 
any positions taken by the participants. 

Final written submissions, although en- 
tirely optional, were invited by December 4, 
1984 to provide an opportunity for any partici- 
pant to respond to the oral submissions of 


Others. Final submissions were filed by North 


10 
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Youk= Hydto, are JA. Griffen, OMEA.  FONOM, and 
CONSUME GSae. 

Inevitably. there = was sa degree of overlap 
in the issues and in the responses to them. 
Lie RemeWwase auSOm SOlempapDacel tl CONLUS1ON gas —CO 
Wiateewas slltended |in Some» issues such as, Issue 
6 which dealt with the treatment of applicants' 
Qc ie G Viet OleSe mee COS Loe The Board has dealt 
WLOIMCNe Scala Lets ile LCs sCONClLUS TONS. 

iiecmeRepOnrumOremtie  bOardmihas. Deen divided 
iM VOmEGOL GEC d DL CinSHemtNVOm=ricS COL Wit Cho 16 Crs 
intenoductrone. 

Chaptc marl leesummda miZeseDOtn thew past. Drac- 
Gicesmore themboatd mneexercisinge Vise costs dis- 
Ghetloleeaidm tne COS tasAWaldm DLOGCIULeES OF = Such 
adminiSctrat hve = tLlLbUnalS sds nave, -veem DLlougit 
to tne attention of the) Boards by participants. 

Chapter sli. sssUnMabuces the  SUbMISSiLOons 
Mmadem Dy wany Ob the participants on each of tne 
twelve “issues. Each summary is comprised of 


those submissions made in the original briefs, 


iba 
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those made verbally at the hearing and those 
made in the final written submissions. Not all 
participants addressed each of tthe twelve 
fssues.. 

Chapter *1V ‘consusts of therconclusitonsms 
the Board on” each Gr the twelve “issuss)) and 
indicates the practices and procedures which 
the Board will adopt to assist it in the exer- 


cirser of ts discretion “Go “awardeecos ts snllcag 


sectvom 28° of the MER Act. 


Lo 


REVIEW OF 
PAST COST 
AWARDS BY 
THE ONTARIO 


ENERGY BOARD 
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CHAPTER II - GENERAL OVERVIEW 


Thess loan Seeallunorl CY. stO award costs “is 
found wn section ZS-of ithe OEB Act which states: 

Woe) \eelinewcostsmot and incidental 

to any proceeding before the Board 

are in its discretion and may be 

fixed in any case at a sum certain or 

Ma yeoDe stax eds 

(2) The Board may order by whom and 

tO=wHNOMealy, COSUS sare ClO. De paid “and 

bye whomee they are*™ to “be *taxed and 

allowed. 


OSyeariessboardemays phescripe |—a scale 
under which such costs shall be taxed. 


(Weeineethuse section.» the Costs “may 
include the costs’ of Shem epoard. 
regard being had to the time and 
expenses of the Board," 

In the past, the Board has generally awar- 
dedyercostS weunGeimessS + co sOlLYaelns SSpeClal | Sor 
Mextraordinary" " circumstances. However, after 
a lengthy and complex Phase II gas rate appli- 
Gaon hearing of Northern (Reasons On 
Decision, E.B.R.O. 314-11, November 1977), the 


Boa ca ss taceda tia taltewouldm award CoS tse Ine toat 


proceeding to respondents: 


Ee) 
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bo Las who seek them; 

Pai who have a substantial interest 
in the outcome of the proceed- 
ingss 

Bh who have participated in a 
responsible way; and 

4. who have contributed to a better 
understanding of the issues by 
the Board! 


In making this award of costs the Board 
did, snot. use. ethe. wordss "special" or  “‘extra] 
ordinary" but differentiated between this and 
previous hearings by stating that: 


iwi nOWne UNdse Chawnl ie cie eClLrcums Dan-= 
ces of these proceedings 10 1s appro- 
Dilatesthate 1 Girelaxy  vossome extent. 
its self-imposed restraint and award 
costs on a more comprehensive basis 

Thais aPhase 9 Il hearing "covered 50 
days and sin excess, Ofc ,00 0M pagesso: 
PEanscoupe. Some 15 different cost 
allocation studies were examined. 
Much of the evidence adduced repre- 
sented. the opinions of .expert wit- 
nesses. Through their cross-examin- 
ing and the giving of the evidence by 
their own expert witnesses, the 
Respondents gave a broad spectrum of 
opinions. In this way alternate 
DOLNCS MOL BVlewesweGem MOLe. thoroughly 
presented for the consideration of 
the Board." 


Subsequently the Board, in Phase I of a 
Union rate application (Reasons for Decision 


ECB SR. Oten5.Ons-ilp ec Ui nvarmt On Os) PametOUN CEN dite mG asc 
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hack ono sbecnsamademtometanesaWwardeeof ©costs: to 
intervenors in that proceeding as the nature 
andgeextent of intervenors') participation in the 
DPEOCCeCNNTSesandmacieiia ed Dilla t yitometa Kempcate: Of 
Cie ULMBOWNENCOS LSemWeLeCEnG 1 freGgen last Lom sctlat = sin 
Bebra. O sero l 41h, 

Lit emenex Gale Mal legac Cue Appi Cationem tol 
NomonerngetReasonswstolmeDeciston EuBeR.O0- S641) 
February, 1979), the Board denied intervenors' 
requests for costs on the basis that the pro- 
ceedings were not ‘'unusual". HOWGV.C Leagues its 
Reasons for Deciston dated April 27,1979: fol- 
lowing Northern's motion ror directions 
(CES Bene 0-85 04— i -A)eetCOmm Dewerreliveveda! of @ the 
necessity of producing certain. studies, the 
Board found that the proceedings associated 
with the motion were "extraordinary" and award- 
ed costs to intervenors. Where costs have been 
awarded in extraordinary circumstances, such as 
in E.B.R.O. 364-II-A, they have tended to be in 
the nature of punitive awards to reimburse par- 
LICSHaLOlreelLniemUNNecesSsany eExpenditiire © ofe tine 


and money. 


ies 
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A more recent example of a punitive award 
of costs occurred in the Consumers' main rate 
appl Vcationwain Beh. RO 600-1) a aniany abo s oe 
IGUA had commissioned expert evidence® with 
respect. to deferred taxes before Consumers' 
withdrew its clatm “for recovery thereon emana 
costs were awarded to reimburse IGUA for this 
expense. The Board did not indicate whether it 
found the circumstances to be extraordinary, 
but noted that a lack of good judgement was 
displayed. 

It is apparent from the above that the 
enureraa laid down by the Board in 
E.B.R.O02'514-I11- weremnot sfollowed™ by thes Board 
in other rate cases and seemed to be no longer 
applicable unless it could be said that a case 
was "unusual" or "extraordinary". No defini- 
L1On,- "Wass oiven Gin decisions® ofse unusual! ou 
MeEXUraoLaindty. 

The Board took a different approach to the 
awarding of costs in a hearing regarding the 


Bentpath Pool Landowners. 9 iIn™ the 6.8.0.5 641) 
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andea( 2) pidecisions i1nwoUuly PIO8ememtne concept of 
awarding costs to the successful party was 
applied. 

Of the landowners who appeared before it 
in that proceeding, “the Board determined that 
Oni yesrour Ewerer enul Gledeeto, Status before the 
Board and entitled to costs as the successful 
applicants. Three of these four landowners 
were’ Tepreséented by the same counsel. The four 
appidicantSssweremsawardedisthe scosts. involved in 
the determination of their status before the 
Board, whereas the costs of the unsuccessful 
applicants were denied. Tne uli costss -asso- 
ciated with determining the level of compen- 
Sation in respect of gas storage rights were 
awarded, since these would have been incurred 
even had there been only one applicant with 
Sia cise 

In that same decision, the Board also 
noted that another counsel did not make any 
contribution to a better understanding of the 


1SSUCGCSHLDELOLreGemtnemmebodarameand restricted. that 


IY 
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landowner's . entitlement to costs to certain 
Speci iTcecosic. 

The Board has ,approached ‘cost, awards: sin 
Hydro hearings somewhat differently from the 
gas rate hearings. The Board has been faced 
with requests for costs in almost every Hydro 
rate hearing since 1974, when it first declined 
to award costs on the basis that: 

"the funding of public interest 

groups engaging in the public parti- 

CPpaclons process tis amimatten.y Lonabe 

determined by broad Government poli- 

cyils CHER. 22s MAU CIs Geno 724) 2 

The Board has maintained this position in 
all subsequent Hydro rate hearings. 

The Board has also differentiated between 
rate hearings and generic proceedings, indicat- 
ing that rate hearings are "typically an adver- 
Sary proceeding" Cann; Ov eie. Reasons’7 for 
DeCcisiOfeueianes > lene In this hearing into 
the Flecunlcit ye Gos ting eandeshr1 cine otudy mune 


Board sdid-award, Costus =LoOrm Lhase lon, the basis 


tila te 
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"the Board considers this hearing to 
Denraieeinauirry int oOs principles sand it 
ACUCCSM@E. cece thiatwee= OVeTalls Sinterven- 
GlONSSeelh eee SUG ede aneaning sare. not 
NeCeSSabiyeese le SERVING LON a parti = 
Cilla me OLOUD MOU NClass. 065 CUSLOMeCT 
InesCnemop Unt Onseoteeelem bOaTd sy rews” OF 
Oni@at UOmmeHydroe Se =clstomers and =the 
RUDI CeNDNeEC Che hatameniust Der consTdier- 

ede TOMUNLUS==endm= lt 1s 1NpOrtant sto 

encourages active, antormed and useful 

participation so that a wide range of 
views can be examined in detail." 

Thess board Salso= awarded “costs for “the 
Dalances  OLmeEticw aH, Ra som = Procecdines. 11 1's 
December, 1979 Report by applying the criteria 
WitCumeliaume beens datde "down? 10 9b. b.k.O. oL4-11, 
WHIChmndad eGakenmenlacemartler the H-Reee5. Phase J 
DrOCcedinvs ume iitsmseciis sto, bewthe only instan- 
ceo i Wil sunemerobek. OO.) 514-1) Teli gibi lity 
criteria have been applied and followed prior 


to the Board's present review of its practices. 


In making submissions to the Board on the 
AWatdi Nn? wOteeCOS (ommLOmeINLeECVENOLS  dldanelaved 
Procedural Mattes. Several participants 


Made wm rerterences LO wlLiIG COS awartd sCTriteria sand 
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practices Sof ‘other administrative =boards man 
tThisseand Ss Othere. jurisdictions. The Board has 
found the experience of these tribunals to be 
of assistance «and “has- taken 1t Pinto? accountwsrno 
reaching its conclusions. = Ihe Lollowino sisson 
overview ofs the’ cost award practices "of youre 
administrative tribunals that were mentioned in 
the submissions of participants or referred to 


in the suggested bibliography. 


Canadian Radio-Television and Telecommunica- 
tions Commission 

The _CRTIG™s” sauwchority to Saward- —coSctsmm 
found in section 73 of the National Transporta- 
tion,JAct sand 15 similar tow that, of sthem Orbe 
The CRTC Telecommunications Rules of Procedure, 
which were issued in July 1979, provide for 
awards of costs to responsible and helpful 
intervenors, payable by the applicant regulated 
company and treated as an allowable expense for 


the company. 
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The test governing whether an intervenor 
is. eligibles fore COSL~S 61s edescribed in’ section 
44(1) of these Rules of Procedure: 


inwwanyesepDrocecd Inge undeme this Part, 
the Commission may award costs to be 
paid by the regulated company to any 
intervenor who: 


ay) has, or is representative of a 
THROU DsOlmenCaS SmPOLe SUNSCRLDELS 
that has, an interest in the 
outcome of the proceeding of 
Suicipea Nature’ that the interven- 
Cimore oLOUN MOLEC lass of subscri= 
bers will receive a benefit or 
suffer a detriment as a result 
Ome rleOLdciwmOn CeCltS Tone rest.t— 
ing from the proceeding; 


b) has participated in a responsi- 
ble way; and 


es) Naseeeconcr) buUved" = to" = are “better 
underctandiice Ome one issues Dy 
the Commission: " 

Sec ULOns 4 OPM CILCerRIL ComiOLeearOCedtUresiphO- 
Viidesm: Olam NeGhVicnOlomcOmapplvyauins Certain =cir- 
cumstances to the Commission for interim 
costs. Any interim costs may be reviewed and 


POCEN UI vVameSUDDLeCMelN Cecumrd tase llem Cc LOSCm Of the 


hearing. 
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The “CRUG? s* rationale for adopting, asproces 
dure with respect to Costs was stated as) being 
that the award of costs would be an appropriate 
means for the Commission to: achieve the objec- 
tive of informed participation in public hear- 
ings; contribute to a more effective represen- 
tation of subscribers interests: and=leadwecoman 
improved record on which to base decisions. 

Thes CRICWappearss to. sbe “the only sftedexayl 
regulatory agency that awards costs to inter- 


VielOwWsS: 


British Columbia Utilities Commission 

Untal . May. ~1984.")iahes «British ™.Columbig 
Utilities Commission had a cost award power 
Similar to the OEB. However, at that time the 
British Columbia Utilities Commission Act was 
amended so that the previous provision was 
repealed and replaced ™by the ftoltowing: 

Md ERIS, 


is) The Commission may order. that 
the costs of the Commission 


ZZ 
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incidental to a proceeding be- 
POLGw cera Cem COesDes Dal aeDynone Or 
MODC MEDAL CNCLOaltSae tn the pro- 
ceeding in such amounts and pro- 
portions as the Commission may 
determine; 


Za) The Commission shall not order 
GiatweenemGOSGS: ObssdasDaLticipant 
in a proceeding be paid by 
another participant and the 
Commission shall not~ pay the 
COS GeO teedee Da aL atlte ind pro = 


ceeding; 
Be) LneeUllismeSe CE ON * 1 COSCS. 1 OF = the 
Commission" includes GOSts 


incurred by the Commission for 
the services of consultants and 
expertS engaged in connection 
with the proceeding." 
Alberta Public Utilities Board 
The Alberta Public Utilities Board was the 
first Canadian regulatory agency to award costs 
to intervenors. The APUB's statutory authority 
COM aWaid COS bs mmNde Tee ene ALDER tas ship ic 
Vtiulieress POA cde AGti SmeVLLUal lye tdentical © to 
that Of the. OBB. iS ROARS the Alberta 
government set up a loans’ program whereby 
intervenors could borrow money to finance an 


intervention and then pay it off when costs 


were awarded. 
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In 1975, the APUB released "Guidelines - 
Rate Hearing Costs" followed by the February, 
1977 release of its Position Paper entitled 
VInterventions feand eeCosts'® This paper was 
intended” to. replaces “alle prevlouss :uidedames 
While respect ssrOm COScs., In it, «the -APUB jrecoge 
nized the importance of having "an aggressive, 
intelligent. and informed intervention". How- 
ever, Jatemp ein the spaper, che “APUBMsStatccmenag 
"there may be merit in a curtailment of the 
number of parties who can expect their costs to 
be passed on to the customers" and expressed a 
preference that municipal interventions’ and 
public interest groups receive funding from 
other sources. 

The APUB then added that: 

"The Board notes with approval that 

many of the interventions by large 

industrial customers have not result- 

ed in claims for reimbursement of 

costs via the rates. It assumes that 

these intervenors are. particularly 

aware that their interventions are 

directed solely to benefits which 

will flow specifically to themselves 

OY ~UCOMmUNe wate se DOU)eEuO™ WillGlim in ey, 

belong, and for this reason have not 


seen fit to ask the customers at 
large to finance them. 
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In this context, however, it should 
be noted that when a particular cus- 
tomer or group of customers comes 
betore= = the ==boaTa =sand, conducts an 
intervention directed not only to its 
Own particular rates, but also to the 
general problems of rate base, fair 
retumn,==revenue “requirement andy rate 
desiony “andr if**the ~ Board considers 
that such interventions are _ benefi- 
Glial tO wa bimrOreetne customers of tie 
utility, the Board may award costs to 
be assessed against all of the cus- 
tomers of the utility." 


The APUB concluded by Stating its current 
policy: 


NHOWeVer.. = thes = Board  *must® recognize 
conditions as they currently exist. 
While ment Maye preber toe see "mundcipal 
interventions paid for by municipal 
taxpayers; while it may prefer to see 
“ublicy interest’ e groups funded “by 
the public; and while it may question 
the effectiveness of particular 
Interventions: "lt =cannot attempt to 
impose upon its Members guidelines 
which would override’ their unfettered 
judi cialeed LSCreti ONS meslne=sposit lon-of 
the Board! 1s) thats costs wilh continue 
to be awarded to intervenors appear- 
inpeeDeCLOLe melt, = =DuUMethat Such’ “costs 
will be scrutinized as to the reason- 
ableness and necessity of the time 
Spenusandmthewmrees sand@expenses char- 
ped andswase COmsune mpeneL tts  denlved 
by all customers of the “applicant: 
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In other words: 


Costs will be awarded against an 
applicant and allowed to be recovered 
From customers through the rates only 
if the interventions have been effec- 
tive “in testing the, applicant's -case 
to the benefit of all customers and 
such costs have been reasonably and 
necessarily incurred." 


The APUB has subsequently clarified the 
meaning of this policy in several decisions. 
In a 1981 decision on Alberta Government Tele- 
phones Phase I Costs (E81004), the APUB stated 
that "any interventions which effectively and 
responsibly challenge the applicant can be said 
to have an effect which may accrue to the bene- 
Piteof sa iis cus come usi. 

In a 1984 decision on a rate application 
of Northwestern Utilities Limited (E84061), the 
APUB winds Gcatedm thats ite 

"considers that to be “to the benefit 

of all customers" does not mean that 

an intervenor need deal with all 

issues involved in the proceeding but 

does mean that the intervention 

should be such, that on a "general 

principle basis" as opposed to a nar- 


row "self-interest basis", the resul- 
ts of the intervention are generally 
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to the benefit of all customers and 

not just the intervenor himself or a 

harrow group that he may represent." 

The APUB guidelines for rate hearing costs 
SC UmOUGemtilesns DeCiualcemI nual On msnequired.: and 


the procedure for submitting an application for 


INCELVENOF, S -COSts. 


Alberta Energy Resources Conservation Board 

In 1978, the Alberta Legislature amended 
the Energy Resources Conservation Act and enac- 
Cedeethensbocaleeintervenors'» Cost. sRegulation sto 
permit persons whose land might be directly and 
adversely affected by proposed energy projects 
to be reimbursed for reasonable costs directly 
and necessarily related to the preparation and 
Presencatlones Of sual smlncerventlon. | 1m = Energy 
Resources Conservation Board proceedings. In 
1981) Schne deri nit on Bot ees Ocal @intenvenor! @was 
amended to read: 

NELSON, s2LOUDe OGeassOGlation swho. in 

the opinion of the Board has an 


LNUCeReS Cem Ibe OC Esme NeeacCtUaleqoCClpa- 
OO nO Dee SC kG Lemme Omm OCCLD Vy; 
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land that is or may be directly and 

adversely affected by a decision of 

(Baws Vetere Weta 5 es ey! 

In 1982 ‘che Vocaleintervenors” Costs, Reou- 
lation was also revised and Guidelines were 
developed to assist local intervenors who wish- 
ed to apply for an award of costs. The Guide- 
lines and Regulation were intended to provide 
additional» policy direction (andjiva “reasonable 
degree of certainty as-to what costs would be 


paid and what procedures /were to be wfollowedr 


For example, the Costs Regulation provides 
that the Conservation Board may deny costs, in 
whole or in part, to otherwise eligible inter-= 
venors: 


C5 CG elt te Clem DOa dar Smean oO tmmsa tS tiled 
that the costs were reasonable 
and OVrect hy, and Necessa tin 
related= toe the procecaing ; 


Cd) te themepoardemis snot satist ied 
that the local intervenor was in 
need of legal or technical as- 
Sistance in the preparation and 
presentation of his intervention; 
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Gedm Diet hes Roardes si not, asacisfied 
that the intervention was con- 
ducted economically; 
Ge) Site na ohemopinionsofethe. Boards 
i) the intervention and _ its 
presentation was unnecess- 
ary, bone vev ante: improper 
or intended to delay the 
proceeding before eae 
Board. ol 
ins) ~these%claim is excessive, 
having regard to the nature 
of the proceeding and the 
UG SR Ven WL Onme 
Section 31 of the Energy Resources Conser- 
vation Act also specifically allows the Conser- 
vation Board to make an advance award of costs 
andsstomdlrectssany  vetms. and= conditions for the 


payment or repayment of the advance by any par- 


ty to the proceeding. 


Public Utilities Board of Manitoba 

The statutory authority of the Manitoba 
Pubiiegauci Wut lesmBoatrdasto ‘award costs 1S Ssimi- 
id Tee OMe Ulla bed Gam sem OLD FOLLOW INGs sas public 


meeting in January 1984, the Public Utilities 
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Board of Manitoba adopted guidelines and proce- 
dures in April 1984 respecting the awarding of 
COSUTST.COMUNLCEEVENOTS. The Manitoba Board con- 
cluded that some provision was necessary to 
accommodate intervenors' requests, fore scose 
awards and such provision would mean that: 


~"the consumer representatives will be 

better informed, and therefore will 
be able to test an applicant's case 
and provide the Board with their ana- 
lysis of the issues and their recom- 
mendation." 


Four criteria were established as_ the 
principal factors in determining whether costs 
should be awarded. )» These criteria are. 


"l. Has the Intervenor made a sub- 
stantial CONULIDIICT On Be the 
proceedings and contributed to a 
better understanding of the iss- 
ues before the Board? 


ae Has the Intervenor participated 
in’ the “hearing in a responsible 
manner and cooperated with other 
Intervenors who have a common 
objective in the outcome of the 
DEOCECdi ngs mel nmeOldeciIMmItO. TaVoOld 
duplication of intervention? 
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She, Has the Intervenor sufficient 
financial resources to present 
the case adequately? 

4. Does the Intervenor have a sub- 
SCantralgsinterest sin the, Outcome 
of the proceedings or represent 
the interests. of a substantial 
NUMDeL Ole class, Of SULT IAIty (cus - 
tomers?" 

The Manitoba Board also stated that costs 
would only be awarded at the conclusion of a 
hearing, and would normally be charged to the 
apDiNCaltecul Will cys wiOeel i turn: WOuld, “recover 
Upow COS Com TOM alts CUuSCOMeELS.4 © ONLY <COSES rea- 
sonably and necessarily incurred would be rein- 
bursed. 

The Manitoba Board also indicated that it 
would not at that time consider an award of 
costs to MuUnicipalitres of “in instances where 
financial assistance had been provided from 
ano UILC rm SOL LCer 

Theme plocedutcses lila te .Wwel.cuga) SOmmeLOLMad | y 
adopted included a provision for pre-hearing 


meetings so that intervenors could take steps 


DoeayoldeduplaicatLon Olmert. Ctr 


oa 


OTHER ONTARIO 
COST AWARDS 


PRINCIPLES 
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Ontario Consolidated Hearings Act Joint Board 

The Consolidated Hearings Act of Ontario 
was passed in 1981 for the purpose of avoiding 
repetitive, expensive, and time-consuming hear- 
ings on undertakings governed by a number of 
Ontario statutes appended as a Schedule to that 
Act..eThe Joint. Board, (consisting Jot wmembersmug 
the Environmental Assessment Board and_ the 
Ontario Municipal ,Board, has: beén wiven was cost 
award power comparable to that of the OEB. 

The, Joint) Board J.in. sthessOntar lon euy aia 
Southwestern Ontario Transmission System Ex- 
panstons) Plana sotace s heaningua spe | ede ou, Gameiaus 
DEIMaALy elioi bili ty achi terion mi nte ri memo Gide 
December 16, 1981, CH-81-04) as follows: 

"In order to, determine whether an 

award of costs iS appropriate in any 

PPE MeN O’  Vetey.menmeges Hees UGE Gide cee 

view, mecessary to examine whether a 

Danciculareparty shaswasstisteds ornapro. 

moted the objectives of the joint 

board. Those objectives define the 

GeSDOMNsl Ol by mO emo ms ONT Uae DOCLdmEUG 

DLOWEdeesa etal Gee he arin cee nea neee tn 1 — 


cient and expeditious manner which 
will result in sa final determination 
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Ot Pe aldiereleyanteassues wherein the 
joint board gives written reasons for 
that determinatcron.:' 


Thes Joint Board then Set out specific 


berla. 


OS 


Mi tomtay *Desnelpitheeto the: parties to 
have - some criteria enunciated by 
which the joint board would examine 
ands come)) to: “any “conclusion regarding 
an award of costs. We have attempted 
Gomset downea number of criteria. It 
is by no means an exclusive or ex- 
hauSsvives list, * -for® the courts have 
held sthat while “itvis proper for an 
administrative tribunal to have poli- 
CY shor =1US= own guidance it must not 
follows tnat. "policy =aslavaushly. Each 
applicationemust be, considered. on its 
Own merits. Considering the nature 
of the undertaking as described to 
us, the following criteria are set 
out which we believe will be helpful 
GO, RtNe PIOINtTMmDOATdS ingrachreyvAmeoneits 
objective as described earlier. 


ihe Thevecharacterrstres 01 thes ipro- 
ponent. 
Ze Whether there is a clear ascer- 


tainable™ interest “to “be repre- 
sented and a specific purpose 
for the assistance. 


On Whether a separate and adequate 
representavuloneeol eua | ipainticular 
interest assisted and _  substan- 
tially contributed to the hear- 
ing. 


eri- 
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ae Whether there is a need. 


53 Whether there was demonstrated a 
delineated purpose for the ex- 
penditure of funds. 


On ACCOUN Gap iit yamet 0 beet neamexpendar 
ture. 
des Whether Ciece has been a 


co-ordinated effort to bring a 
number of interests within one 
representative group; whether 
the particular ibe cest has 
established a record of concern 
and a demonstrated commitment in 
a responsible way to that con- 
Cen. 


8. Whether there has been a better 
understanding of issues. 


O% Whether) the gecostsm= eaddressa yan 
economic imbalance among the 
Dakties.y 


Lo: $date... a<thén. JOInGesboard, has “UuLueized 
these and related criteria in making a number 
of cost awards to intervenors, including a 
municipal government. 

In October 1984 in the Hamilton Expressway 
Case, the Joint Board made an award of costs to 
an intervenor in advance of the hearing. The 


Joint Board's decision was appealed by way of 
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aAneeeaDDllCatlonwsrOt es Judleldal. “review In =the 
Drviestonal ‘Court, which "raitsed the issue of 
WRECIGI —UiemmJOlnt@ shOanimr lias s87UniSaletion. tO 
award costs in advance. The application was 
heard in mid-April 1985 at the same time as the 
OEB'S) Stated case which as reterred to in Issue 
JeOteEeCULSmeRepOLt. ahem matter “1s 9 still before 


CNET Comnue: 


Ontario Municipal Board 

TheweOntat) OmaeMUnICIpal = hoaGd,.) eUldeh = els 
enabling Statute, has authority to award costs 
comparable eto = that ot =the, OEB. However, the 
Ontario Municipal Board's policy generally has 
been not to award costs where it feels the dis- 
DUute: TS sbonay fides ands thes parties= nave acted 
reasonably. The Ontario Municipal “Board’s 
usual practice of not awarding costs and there- 
fore leaving each party to pay its own legal 
and technical expenses was outlined in a 1978 


decision: 
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UThHiswboard.. shOWeVel, B1Sse0of) the sficm 
opinion that the hearing of this mat- 
ter regardless of any delays which 
may have been occasioned, is’ the 
right sofs chescitizens sof, thesrrovince 
of Ontariorunder gine Planni nge nc eer 
ands unlessearhe; 2 obj ecrionimormobyeo— 
tions be deemed to be frivolous or 
Without wrenityy no .order asS,.co” costs 
should issue wae! (Re Central 
Wellington Planning Area OPereral 
Plan Amendment (1978), 8 O.M.B.R. 263 
AC a7 8 4a) 


There have, however, been a number of ex- 


ceptions -to thas general, ule andi costs 


been awarded to ratepayer intervenors. 
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CHAPTER III - SUMMARY OF SUBMISSIONS BY ISSUES 


ISSUE 1: FOR WHAT REASONS SHOULD/SHOULD NOT 


COSTS BE AWARDED TO INTERVENORS? 


The OMEA's position was that there are no 


compelling reasons why costs should be awarded 


more frequently by the Board. 


The OMEA gave a number of reasons why it 


takes this position, among them being: 


O 


the granting of funds to advance private 
POStCLONSaelsSs san pOlrtuical  Sdeciston sbeset 
left to elected representatives; 

a change of current Board policy is inap- 
propriate unless the Board gets direction 
from, sa) spoOlitically |accountable —source; 
failing such a direction, the awarding of 
costs to intervenors would tend to politi- 
Cizey tie (boara. Ss role. 

awarding of costs against applicants would 
tend to raise the cost of power to consum- 
ers which would be inappropriate without a 


Government statement; 


Oy, 
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power consumers should not be forced to 
bear the costs of public interest advo- 
cates who cannot raise funds themselves; 
awards of costs would lengthen hearings, 
make the administrative process more com- 
plex, encourage "gadfly" interventions and 
increase consumers! costs; 

cost awards would become the reason for 
intervention and, combined with publicity, 
would lead pressure groups to clog the 
administrative process; 

counsel and experts would not be funded by 
those they represent, thereby reducing 
accountability for the direction of their 
case; and 

the reliance by intervenors on the Board 
for funding will also mean that inter- 
venors may be influenced by the need to 


retain the Boards: ‘poodwill". 


Furthermone, the’ OMEA believed that the public 


interest is already adequately protected so 
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Ulapee Lundede= panel cipatiOneebDye" puUDlIC interest 
groups is unnecessary; the Board's mandate is 
cor dct ine tne, public interests and balance con- 
CUVCuiNiewerINteCLes US cand utewecale “rely. on sthe 
expertise of its Members, staff, and counsel in 
CLeachinvarlese GeclSLtOnSssseAse welll, scie OMEA sug = 
gested that cost awards would encourage groups 
to” "take positions even when their interest is 
limited. 

Inve VUseeia nal? submissd#on “the  OMEA “took 
issue with several of the reasons put forward 
FORMS aWaALGING sCOStS = tO LNtervenogs. First, the 
OMEARMaintainedmthat it) is@not tthe sBoard’s duty 
to encourage public participation. Racie lyme e 
is the Board's duty merely to provide a forum 
where the public may participate. Second, the 
OMEA contended that the awarding of costs to 
IiNCErVeENnOlS  dOCSeanOtssIncrease the quality or 
quantity of information available for decision-= 
making; evidence from the United States sugges- 
ts) that. parties who =receive costs often offer 


Informataonsor = aneunenusme Supplied. Dy mothers. 
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Third, the OMEA maintained that the present 
system does not create a problem in terms of 
perception of equity or fairness. Fourths » the 
OMEA suggested that financial need is not a 
valid criterion. The OMEA's position was that 
if interventiony iis ae <genuine @prionl ty fo nee 
group: then «ite will) finds whe) .funds. The» OMEA 
feared that cost awards may become the primary 
motivation LOG InteETLVention: The OMEA 
maintained that the complexity of the financial 
need criterion is another reason to reject it. 
Finally, the OMEA rejected the notion that 
costs should be awarded against applicants 
because they enjoy the benefits of monopoly 
Status. The OMEA suggested that these appli- 
cants are highly regulated and do not earn ex- 


cessive profits. 


Mr. Hubscher supported public funding of 
intervenors appearing before the Board (as 
opposed to merely cost awards) in order to max- 


imize public involvement in Board hearings. 
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Mr. Hubscher was concerned that the views of 
public interest groups be heard to offset the 


ViEWSmOr eOOCNbOaAlTdeStabe and cutil Vries. 


Traditionally, Ontario Hydro has not sup- 
ported) cost sawards Jon the ,grounds “that” as “a 
DUD temietiecyee alta must acte#tO Minimtze Costs 
to its customers. However, Ontario Hydro has 
now modified its position. It generally sup- 
DPOGmtesmtle awardinvmotr costSemo intervenors, =to 
thesextenm@ thats them intervention is judged “to 
have contributed to an overall increase in the 
effectiveness of the hearing, and thereby may 
Leasolablysavemssdcened — COs Nave provided -a net 
benefit to customers. 

Ontario Hydro submitted that cost awards 
should be limited to those intervenors having 


financial need. 


Energy Probe asserted that the primary 


motivation for awarding costs to intervenors is 


LOM aL LOWMera eTicaninerUlmeeCONLrL LOULIONUsILOe Che 
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|e SS 0 SS Rp SS 5 ED ST LD 


hearing process from parties for whom financial 

barriers are. a concern. Energy Probe stated 

that cost awards are necessary to encourage 

participation Lor a Nnumber-o1 "teasous: 

ike The hearing process is basically adversar- 
ial in nature. For “this "process tom wou 
‘there must be ‘balance’ in°°the points of 
view presented. However, most individuals 
and™ public = Inctevesc-  InterVvenors smcaniod 
afford to present their case properly, and 
certainly not year after year. 

Phi Effective interventions before the Board 
require the assistance of expert advisors 
Or witnesses and representation by coun- 
sel. Such intervention should not depend 
on the @vagarles* Of LUNd* laisines. Ironi- 
cally, when money is tight interventions 
to protect the consumer may be more desir- 
A DLE OU Geel eSsepOso lo le, mi lilm COCeEa Doc Nl Gemson 


cost’ awards. 
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j4 WiUthouL fulbenarricipation aby 9a vardety of 
interests the hearing process runs the 
DiS Ke .OPmeDeINn@msdoOminated. OrsgappeatTingarto 
be dominated, by. the regulated industry 
Wit Det tl eseeconsidenati one. Of. inal terna- 
GhLyV.es. PaRelGipativon, (byewsa Variety aror 
intervenors can enhance public confidence 


in the impartiality of the Board. 


Flowers Canada identified several reasons 
LO tee CNCmmaWA LCI CMO IemeCOS TS. ELOMPINtLerVenorses 
First, cost awards would establish a more equi- 
tablemsystemmtoreall parties ag eli ayuciliuty. can 
treat costs as a part of doing business and 
pass them on to its customers then a policy 
should be developed to afford equal treatment 
COM IMLENVENOrS.9s oCCONd, scOStaawards woulds per- 
Mite (CLOUDS eee inancl a leenecd eto. conduct: = the 
necessary research to make meaningful contribu- 
tions at hearings. Third, they would reward 
iInLebVenoOlssehOmn clhelieecCOMnUnlLbDUGLOnNsSs that.could 


ultimately benefit all parties. 
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Mr.-9(Giftten “did® mot address) this sissies 
However, he adopted the submissions by FONOM, 
advocating the awarding of costs to meaningful 
interventions that represent broad interests 


and where a demonstrated need exists. 


Kitchener's \position was. that salehouge 
need may be relevant in deciding whether costs 
should be awarded, a more important factor is 
whether the intervenor has made a substantial 
contribution; if so, the intervenor deserves to 


be rewarded for its contribution. 


CELA recommended that costs be awarded to 
intervenors for two main reasons. 

First, CELA maintainedsthac Chem StatuEecn,, 
provisions for public hearings in the OEB Act 
mean that it iS Ontario ‘government policy to 
encourage public eiparticipaction. 1Nesboandesieate 
ings. To ensure that opinions and information 
from a wide variety of interests are considered 


at such hearings, which have become increasingly 
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comphexeuiands. technicalm ines nature jeumeaning ful 
public participation requires the assistance of 
dua litied fexpertseeand a counse,.. HOwevVet, wasuch 
experts and counsel are not available to many 
citizens' groups without some provision being 
made for the awarding of costs. Therefore, 
Wi thoutwethe seawardingy.0f |/such «costs, partici- 
pation by citizens' groups may be ineffective 
and the hearing may become one-sided. 

Second, CELA pointed to the economic imba- 
lance between applicants and intervenors as a 
reason for awarding costs to  intervenors. 
Applicants cene ballvamnay cast reateregresources | to 
fuBchetechelmapointwsof «view. Moreover, they 
have the advantage of being able to pass the 
costs of their representation along to their 
customers through increased rates. Present tax 
laws also allow corporations to claim hearing 
costs as a taxable expense. Cost awards were 
seen by CELA as an extremely important mechan- 


ism for redressing the imbalance of resources 
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between applicants and intervenors, in order to 
ensure that the Board can be apprised of all 


the options and arguments. 


Consumers' supported the present practice 
of the awarding of costs as an exception, on an 
ad hoe basis, -and not as ar rule: 

Consumers! opposed intervenor cost awards 
and claimed that the present system has worked 
well ~and should not’ be-“placed in) jeopardy. 
Consumers’ believed that the involvement of the 
utilities, intervenors, Board staff and counsel 
ensure that the Board has balanced viewpoints 
to consider, Consumers' maintained that under 
the present system: 

"The Board has fulfilled) its mandate 

under the Act. Customers generally 

are satisfied. A regulated commer- 

Cia lmeen le OD lds comael Sam Udita lees. 1) Cgemeede cas 

£UNECION “WN “ESOCLCLY Sass amma CeSiN iL. 

Broader participation does not mean 

beurerepariwiciupa Gon me 


Consumers! also claimed that there are 


Specific disadvantages to an intervenor cost 


46 


REPORT OF THE BOARD 


aWards@=regime.. <dltimaintained that the »purpose,; 
onpmat- least “theseffect, of increased cost awar- 
ds“twould be’ vincreasedi) participation by inter- 
venors and this might imperil the success of 
the present system. specifically, Consumers! 
belgecvedeaeunater lousemscgocod Givorkings@reliationship 
WitimibOard escabt Wiinvouving mae precise yf low wand 
testing of information) might be disrupted. 
AtSoveeicabeimevedsithavathemquest ffors uniformity 
Mn eieastaGacesm m1 olitcmebesediistupted |by say greater 
number of PabulLe rt pames seeking individual 
rates, thereby departing from the classic util- 
ity ereculatronmobyjecethivewofeavoidings discrimin-= 
auDMOn@In Shaves. 

Consumers' also argued that increased par- 
ticipation by intervenors will have adverse 
consequences on the hearing process: 

i The greater the number of intervenors, the 
greater the time consumed. 

23 The greater the number of intervenors, the 
greater the degree of overlap and repeti- 


cone 
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MRS. IRENE 


MOONEY 


oe If cost awards are based on contribution, 
overlap and repetition will be increased 
Since each counsel will want to build a 
record onjijwhichjo cilaimithevereaters con- 
tribution. 

uh lis costsawards “are; based son contri bucione 
thessBoand @may es hind gdreticuliy sine rds tami 
guishing between the relative contribu- 
tions® of Paintenvenons, siespeciiall ven taco cme 
is prolonged evidence and argument, and 


repet behone 


Mrs. Mooney's position was that interven- 


ors should not be awarded costs. Mrs. Mooney 
was concerned that taxpayers' money not be 
wasted. In her view, taxpayers already pay for 


the public interest to be represented by the 
Board. 

However, Mrs. Mooney suggested that the 
Board consider the convenience of intervenors 
to keep their costs low and she recommended 
that a Board lawyer provide help to intervenors 


when requested. 
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AMECOmsda (ano Ces DGCl nhl callyssaddress Gens 
issue, but recommended that awards of costs 
should be considered in extraordinary hearings 
Onl yvieeanda NOtperate Shearine ss AMPCO pointed 
out, however, that certain aspects of rate 
hearings may be extraordinary, inasmuch as they 
dea imaw i Litgeissticsmuandsp Ging) pl esmthiate wi llgahave 
influence on a long-term basis. AMPCO suggest- 
Scmaciacmtiead nosmunde re ses G4 amoteethe  OEBE Acts 
which deals with matters in addition to propos- 
ed rate changes in Hydro references, might be 
considered extraordinary. 

AMPCOMSubmittedmthar Sthesitunding of 9 public 
interest groups engaged in the public partici- 
pation sprocessmshould Demammavters to pbemdeter- 
mined by Sbroadae government. policy. BY Set liiiss 
AMPCO seemed to suggest that not only should 
the Board formulate a policy on costs, but also 
that the Ontario government might consider the 
dimtectmerunding Sorespublinc ginte restesoroups seeke 


ingy ctominterVvVenesbetores themboard: 
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IGUA opposed the awarding of costs to in- 
tervenors on a more regular basis. IGUA main- 
tained that costs should be awarded to inter- 
venors “on lyein Sspecl alm oLmunusualeecl ccunstaun 
ces, or when the extraordinary nature of the 
proceedings ‘justifies’ such’ an ®vaward. IGUA 
considered that proceedings may be "extraordin- 
ary" tin ‘either ‘ar procedural® fore substancime 
sense. 

It was concerned that the regular awarding 
of costs to intervenors might increase the num- 
ber of intervenors, fragment the constituent 
baseO"fomw “them various eesectors OF the uspubame 
interest, and thus impede the efficiency of the 
proceedings. 

IGUA's view was that the fundamental rea- 
son why a party should intervene before the 
Board’ 1s" 'tomobtain:'; some reliet “for the sector 
ofthe public interes Gewiichwtiat= party srepce- 
sents. To encourage interventions by only fi- 
nancially responsible parties Chimanicaley, 


responsible through a broad base of constituents 
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or otherwise), the Board should not grant costs 
COMmBITI CEEVENOTS = On lar Froucines basis. Moreover, 
the Board's cost awards policy should provide 
for orders of costs against intervenors where 


appropriate. 


FONOM argued specifically why costs should 
be awarded to municipalities. FONOM maintained 
that the financial strain imposed by interven- 
tions on  municipalities™ and™ other interested 
parties must be alleviated so that all views 
are presented at hearings and such hearings do 
not become one-sided. FONOM submitted that 
since 1982 the costs of intervening before the 
Board have prevented FONOM from representing 
the “interests ‘ofthe * Northern “Ontario fixed 
rate natural gas customer whose rates have 
increased sharply. 

FONOM submitted that as municipal inter- 
ventions are a normal and important part of the 
Gave »Makineasprocess, se the =cOstSieOre SUCH (Inter-= 


ventions should be accommodated by the general 
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revenue of the system or, if this is impracti- 
cal, by government funds administered by the 
Board. FONOM maintained that the present sys- 
tem, where industrial intervenors can pass on 
costs _to consumers or woite-off scostse [one vax 
DUTPOSES, suIN sJcONtEast ose MUNI cipal irl es ames 
inequitable. FONOM also submitted that it is 
inequitable for non-gas-consuming citizens of 
municipal intervenors to have to contribute 
through),.municipal. taxes. towards »the- cost jack 
advancing the interests of gas-consuming citi- 
zens. FONOM did not support the payment of 
costs to industrial intervenors. 

FONOM rejected the substitution of a gov- 
ernment ior “a Board sadvocacy: office "to represent 
the public interest in rate hearings instead of 
the awarding» sof costs “to <intervenors “in. such 
hearings. It) maintained jsuhatetan, advocateus 
office would have difficulty representing a 
wide range of public interests and ultimately 


would end up selecting one public interest 


De 
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over another. ltwatsoefeared that. intervenors 
wouldsslose Jiheir sroighte co choose. counsel sand 
witnesses they believe would speak effectively 
fommchenewes lita erONOMseieareda that with time 
the Board and the permanent public interest 
advocate would become comfortable with each 
other and the energy introduced by fresh faces 


and ideas would be lost. 


Union submitted that there is no need to 
al te Tat CuebOA CUsesmeCUILCn Gap haGu@lces Of sawar ding 
WCCO S GCuenOOmEbUuD UC lav Cl OlSem Olle ell eeeCuuna Ord nay 
GUGLCUNS CanGeS smell teelSean OtesOpposcda lO) Lies prin- 
ciple of awarding of costs to intervenors and 
Supports awards in limited circumstances where 
a significant contribution has been made to the 
hearing by an intervenor, who without’ costs 
would have had insufficient financial resources 


COmpailnu? Gapa.ter 
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The NDP maintained that the Board's dis- 
cretionary powers allow it to award costs in 
other than "extraordinary and unusual" cir- 
cumstances. Nevertheless, the NDP saw the need 
for a statement of Government policy to cover a 
definite set of guidelines that would be pub- 
lished by the Board for the awarding of costs. 

The NDP recommended that as the Ontario 
government appears to be increasingly committed 
to encouraging public involvement in areas of 
decision-making, and has_ provided statutory 
provisions for public hearings, costs should be 
awarded to encourage public participation in 
such hearings. 

The NDP maintained that public hearings 
are to ensure that the regulatory agency will 
have a wide variety of opinions and information 
on which to make its decision. However, the 
ability of public interest intervenors to cope 
with complex and technical matters is directly 


related to their financial resources, which 
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enable them to enlist competent counsel and/or 
expert witnesses. Without these intervenors 
public participation can become meaningless and 


the hearing too one-sided. 


The CAC's position was that the principal 
reason for awarding costs to intervenors in 
rate proceedings is to provide a more balanced 
representation of views and testimony. The CAC 
Mai ncained== (haces these actlves participations £o£ 
parties other than the applicant is necessary 
to ensure that the applicant's assertions are 
valid. The CAC pointed out that the applicant 
has a strong economic interest, and the finan- 
cial resources to pursue its interest. The CAC 
considered that the application must be tested 
thoroughly and that the participation of Board 
staff and counsel was inadequate to test the 
applicant's case. They might lack experience 
to test thoroughly all aspects of the case and 
might take a middle position on the issues 


rather than one of strong opposition. The 
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CAC also believed that the active partici- 
pation of parties other than the applicant and 
Board staff is mecessary to give the process 
legitimacy and to provide a balance and appear- 
ance of equality. 

The CAC maintained that cost awards would 
encourage better quality interventions by per- 
mitting intervenors to retain knowledgeable 
experts and counsel, and that informed opposi- 
tions to,p#applicationsyswouldpedeter  sapplicanes 
from applying for unjustified increases. Cost 
awards would also encourage representation of 
consumers, which is only fair as the consumer 


ultimately ends up paying the total cost. 


Northern recommended that the Board award 
costs to intervenors for meaningful interven- 
tions to encourage participation by all 
parties that are affected by its decisions. 
Northern, however, cautioned the Board that 


efforts to achieve public participation should 
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be critically examined in light of the object- 
ives of ensuring an efficient decision-making 


process and avoiding unnecessary costs. 


INTER-CITY Inter-City maintained that costs should be 
GAS awarded to intervenors in order that more par- 
CORPORATION ties will participate in the regulatory proc- 
- ONTARIO ess. Inter-City believed that such participa- 
OPERATIONS tion may foster a greater knowledge and under- 


standing of the applicant's circumstances and 
operations and may provide for a better rela- 
tionship between the applicant and its cus- 
tomers. 

However, Inter-City cautioned against par- 
ticipation for participation's sake and indica- 
ted that it believed Board staff and counsel 
already scrutinize its applications adequate- 
ly. It expressed concern that increased parti- 
cipation by intervenors facilitated by the 
awarding »of, costs (will result in | increased 


costs to its customers. 
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CFB maintained that the Board's mandate is 
to review the level and structure of rates and 
services within its jurisdiction to ensure that 
they are in the public interest. To carry out 
this mandate it is necessary to encourage and 
facilitate responsible, informed and effective 
intervention by consumers. 

In the "opinion of CFB Tthe Board's @prace 
tice of rarely awarding costs requires liberal- 
1Zation to allow “the Board® to better #turiases 
its mandate. Given the complexity of the issues 
and evidence before the Board, intervenors must 
incur substantial “expenses if they “arew eto 
intervene usefully. However, most independent 
consumer groups cannot afford such expenses. 

Responding to the argument that the Board 
has done a good job without cost awards, CFB 
maintained that a policy which does not encour- 
age and facilitate public participation violat- 
es the principle that justice must not just be 


done, it must be seen to be done. 
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Moreover «ChB =contendedemchat the ‘quality of 
hearings will improve with increased consumer 
intervention. 

In response to the argument that Special 
Counsel can represent the public interest, CFB 
Maintained that Special Counsel must necessar- 
ily balance various public interests and speci- 
fic groups of consumers should not have to rely 
on.his or her decision on that balance. CFB 
indicated that there were bound to be matters 
of importance raised by independently represen- 
ted consumer groups that Special Counsel might 


overlook or disagree with. 


North York Hydro was opposed to the 
awarding of costs to intervenors. North York 
Hydro favoured increased public participation 
at Board hearings, but did not believe that 
cost awards should be made to encourage such 
participation. North York Hydro believed that 
the hearing process itself discourages partici- 


pation © and “should” be reformed. Noreh ~ York 


59 


REPORT OF THE BOARD 


Hydro suggested that a less formal and adver- 
sarial> -process,,susuchie® as § prevailed ssatewtne 
Robarts Commission, would encourage individuals 
to come forward. Also, it recommended that the 
Board demonstrate more clearly that it is look- 
ing after the public interest by pursuing top- 
ics not presented by applicants and/or inter- 
venors. 

North York Hydro perceived that a system 
of providing awards to intervenors would be 
accompanied by a reduction in Board expendi- 
tures for legal counsel, consultants and ana- 
Ley.Si Si. It opposed a cost award system that 
would precipitate expansion of Board costs 
which it felt would have a snowballing effect. 
North York Hydro also opposed interim awards; 
however, if they are made, North York Hydro 
proposed they be funded from a special fund 


administered by the Board. 
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Union Hall submitted that there must be 
adequate opportunities for citizens" groups to 
participate in hearings on major energy deci- 
SLONS = OflanamDas 1 SmutchaGeatakes snub accountsyo£ 
thei raed imited @eGunds; time and expertise. 
Citizens would otherwise be financing appli- 
cantS to act, sometimes against their inter- 


ests, with the money they pay in rates. 


No Towers supported the awarding of costs 
to intervenors as they are incurred in order 
that intervenors of limited means, especially 
those who are directly affected by the decision 
of the Board, can make effective presentations. 
It “submitted that. such’ 3presentations are’ an 
effective balance to the point of view of the 
applicant which can spend vast sums of money on 
hosmeproposal:. It also stated that balanced 
presentations of opposing ideas enable the 


Board to make informed decisions. 
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ISSUE 2: IN WHAT KINDS OF PROCEEDINGS SHOULD 
COSTS BE AWARDED? 

OMEA supported the system of awarding of 
costs adopted by the APUB. However, the OMEA 
rejcetcdemethes  awardino MOL Scostss for policy 
making hearings or for portions of rate adjudi- 
cation hearings that deal with broad policy 
matters. Lee Wasee1tSeivlewnsrstiaws policy-making 
aspects of hearings should be borne by the 
Board and through it the taxpayer would bear 


the cost. 


Although Ontario Hydro limited its_ sub- 
mission to cost awards in Ontario Hydro refer- 
ences, its counsel agreed that cost awards in 
recognition of valuable contribution could be 
made in both gas rate hearings and Hydro refer- 


ences. 


Energy Probe recommended that costs. be 
awarded in both routine, as well as generic 
hearings of Hydro. Non-routine issues often 


arise in routine hearings, and public 
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participation in routine cases 2s) -valuable wand 
should be encouraged. There should be no dis- 
tinction between generic and routine hearings. 
Such participation would discourage the domina- 
tion of, or apparent domination of, the hearing 
process by the regulated industry and increase 
the opportunity for intervenors to gain exper- 


tise and insight into the hearing process. 


Although Mr. Giffen did not address this 
particular issue, he adopted the submission of 


FONOM. 


Kitchener has in the past intervened in 
Union main rate hearings. It did not address 
this “issue "specifically #@but# ein’ the  casemor 
rate hearings it advocated the awarding of 


costs to intervenors. 
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CELA recommended that cost awards’ should 


be made in rate hearings and generic hearings 


as both are extremely complex, require expert 


Witnesses and deal with matters of principle 


and public interest. 


Consumers' opposed the introduction of a 


mandated award of costs in rate hearings and 


stated that they should be granted only on an 


ad hoc basis as presently is the case. 


AMPCO, an intervenor in Hydro references, 


recommended that cost awards should be consid- 


ered only in extraordinary hearings and not 


in normal Hydro rate hearings. However, AMPCO 


recognized that from time to time aspects of 


rate hearings may be extraordinary inasmuch as 
they deal with issues and principles which will 
have influence on a very long-term basis. In 
such cases AMPCO accepted that costs could be 


awarded. 
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IGUA. maintained that. costs should be 
awarded to intervenors in accordance with the 
guidelines: ‘describedis) tin WE. BiR70°)564-h) geand 
E.B.R.O. 364-II-A. Costs should be awarded to 
intervenors only in special or unusual circum- 
stances or when the extraordinary nature of the 


proceedings justifies such an award. 


FONOM submitted that cost awards at a 
minimum must be available in both Phase I and 
Phase II gas rate hearings and other signi- 
ficant proceedings as they have the most poten- 
tially severe impact on small residential and 


commercial customers. 


Union stated that the Board should not 
distinguish between particular types of 
proceedings in determining whether or not costs 
Should be awarded. Union maintained that the 
Same criteria for eligibility should apply to 
all types of proceedings. However, the nature 


of the proceeding may affect both the question 
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of who should be allowed to intervene and who 


should be awarded costs based on the said cri- 


Cela 
NEW The NDP recommended that costs should be 
DEMOCRATIC awarded in both generic hearings and _ rate 
PARTY CAUCUS hearings. In generic hearings or other hear- 


ings where there is no applicant, costs should 
come out of the Board's budget and eventually 
out of the Consolidated Revenue Fund of the 
province. In rate hearings costs should be 


paid by the applicant. 


CONSUMERS ' The CAC recommended that costs be awarded 
ASSOCIATION in the following types of hearings: 

OF CANADA 1% Applications for rate increases; 

(ONTARIO) he Generic or policy-making hearings where 


policy affecting a significant public 
interest is being debated. The CAC inclu- 
ded hearings under s.36 of the OEB Act 
which are references from the Lieutenant 


Governor in Council; 
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Die Those involving gas storage or pipeline 
construction projects where an individual 
such as a landowner is put to expense to 
defend his or her interests; 

ae Those concerning the discontinuation of 
gas or electricity supply; 

ae Those involving transfer of ownership of a 
distributions facility sait wesuch  Jtransnes 
mipht yaifiect “che "costeeoraquality ‘ofemcnue 
service being rendered; and 

OG Those involving a major acquisition by an 
entity whose rates and tariffs are regu- 


lated by the Board. 


Northern recommended that costs should be 
awarded in all proceedings before the Board 
where its eligibility criteria have been met. 
Northern made no recommendation as to whether 
costs should be awarded in proceedings under 
s.21 of *the -OEB Act which deals with the 
authority to store gas and the determination of 


the amount of compensation payable, because 
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Northern is not directly involved in that sort 


of an application. 


Inter-City is not opposed, as a matter of 
principle, to the Board adopting a policy which 
would qualify intervenors for an award of 
costs. However, intervenor costs should not be 
awarded in proceedings before the Board related 
to increases in the wholesale cost of gas to 


the company. 


CFB supported the awarding of costs _ to 
intervenors in both rate hearings and issues 
hearings. In rate hearings costs. should be 
paid by the applicant company. Costs related 
to issues hearings should be payable on a pro- 
rata basis by the utilities affected by the 


questions determined. 
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ISSUE 3: WHO SHOULD BE ELIGIBLE/INELIGIBLE FOR 
COST AWARDS? 

The OMEA suggested three criteria to 
determine eligibility for cost awards. First, 
the intervenor should be informed, independent 
and have a specific purpose for intervening. 
Second, the intervention should be responsible, 
reasonably objective and contribute to the 
Board's understanding of the issues. ivast de 
the intervenor should not be able to absorb or 
pass on the costs of a proceeding to those who 
benefit direqtly from ite 

These OMEARe belivevedmatna Gasthese principles 
can best be implemented by adopting guidelines 
based on those published by the Alberta Public 
Ucilitiess board: 

The APUB distinguished between three dif- 
ferent types of intervenors. The first advo- 
cates benefits that would flow only to those it 
TepLesencs. The OMEA submitted that the APUB 
haseestateds thatye sons principle, sit does not 


Support the awarding of costs to the large 
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industrial users who intervene on their own 
behalf. 

The second advocates a position dealing 
not only with its own rates but also with the 
general problems of rate base, fair return, 
revenue requirement and rate design. Subject 
to an APUB determination that the intervention 
benefitted all customers of the utility, the 
intervenor is funded by awarding costs to be 
assessed against all the customers of the util- 
ity. 

The third type of intervenor advocates a 
"public interest" position not specifically 
associated with the customers of the appli- 
cant. The APUB prefers not to award costs to 
this type of intervenor since such an inter- 
venor purports to intervene on behalf of the 
Citizens of a province and should look tomthe 
entire province for its funding. 

The OMEA noted with approval, regulations 
of the Alberta Energy Resources Conservation 
Board which permit denying costs, in whole or 


in part, to otherwise eligible intervenors: 


UL 


MR. FRANK 


HUBSCHER 


REPORT OF THE BOARD 


my] ‘ 


Mr. 


dent and 


Advocate 


Vieeetnie bOArdr="1s) note Sacistied 
that the costs were reasonable 
and@==dtrectuly= = and necessarily 
related to the proceeding; 


if the Board is not satisfied 
that the intervenor was in need 
of legal or technical assistance 
in the preparation and presen- 
tation of his intervention; 


if the Board is not satisfied 
that the intervention was con- 
ducted economically; 


Digest ieeciecuODLNLON Ole ties bodrd. 


a) the intervention and _ its 
presentation was unnecess- 
Ve irrelevant, improper 
or intended to delay _ the 
proceeding before the 
Board, or 


b) the claim is excessive, 
having regard to the nature 
of the proceeding and the 
intervention.’ 

Hubscher suggested that an indepen- 


centralized Office of the Consumers' 


be created for the Board and _ the 


Ministry of Energy. It would evaluate applica- 


tions for funding and make funding decisions. 


To be eligible for funding an intervenor would 


have to 


ths 


represent a particular interest or 
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point of view that could be reasonably expected 
to contribute to a full and fair determination 
of the issues involved in the adjudication pro- 
ceeding. Also, the intervenor must be without 
sufficient resources to participate effectively 


in the hearing in the absence of funding. 


The position of Ontario Hydro was that 
costs should be awarded to respondents who seek 
them in their final argument, and establish: 

a ) a useful and effective contribution to 
the hearing; and 

b) financial need, such that the prospect 
for an award of costs ensured an essen- 
tial contribution to the claimed useful- 
ness and effectiveness of intervention. 

Ontario Hydro did not believe that cus- 
tomer representative groups (such as _  OMEA, 


AMPCO, ONGA) should be awarded costs. 
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Energy Probe submitted that individuals, 
small users, and public interest groups should 
be eligible for cost awards subject to appro- 
priate safeguards. MIntervenors with a sizeable 
commercial interest in the hearing do not need 
such an encouragement to participate as_ they 
reap sufficient economic benefit from partici- 


pating. 


Flowers Canada recommended that if, in 
the opinion of the Board, additional research 
is required to support any argument from an 
intervenor who cannot write off such expense as 
a business expense, the Board should be granted 
the authority to assure that such research is 
carried out. The granting of funds would only 
result after a hearing where need is establish- 


ed. 


Mrtee Gitrens dudeenot maddréssae this: 91S sue. 


However, he adopted the submissions of FONOM. 
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CITY OF 


KITCHENER 


The City of Kitchener recommended that 
intervenors should be eligible for cost awards 
where their contributions are essential or sub- 
Stantially useful to the Board in its decision- 
making process. 

Kitchener suggested that municipalities 
should be eligible for cost awards if they meet 
these two criteria, even though they are in a 
position to pass on the costs of intervention 
through taxation or user charges. Kitchener 
took this position on the basis that: the onus 
is on the applicant to establish entitlement to 
a rate increase; that Kitchener must defend its 
own economic interests; and that the Board has 
the public interest at heart in ensuring that 
the onus is discharged. If Kitchener contri- 
butes to the Board's determination on the 
broader issues, it deserves to be rewarded to 
some extent for its efforts and should not be 


penalized because it is not in financial need. 
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CELA recommended that all intervenors who 
meet the following criteria should be eligible 
for funding: 


"]. Whether there is a clear ascer- 
tainable interest to be repre- 
sented and whether the _ inter- 
vention would make a contribu- 
tion to the hearing; 


Zé whether there is a_ need for 
funds; 
34 whether costs would address an 


economic imbalance among the 
parties; and 


4, the nature and complexity of the 
hearing." 
CELA stated that "clear ascertainable 


interest" means that the intervenor should have 
a general interest that can be enunciated and 
not necessarily a legal interest. CELA admit-~- 
ted that the contribution aspect of the first 
criterion was probably the most relevant and 
thatthe Loirdecritenlone ise led ULy sansagd=one to 
the second. 

CELA submitted that as financial need is a 


ChUcCe CLOn. in most cases large corporate 
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intervenors™ would) "not (be) teligible. co. obtain 
costs. CELA does not necessarily exclude muni- 
cipalities from recovering costs. 

CELA submitted that costs should usually 
be awarded to intervenors who meet the above 
criteria. Only if the intervention is frivo- 


lous or vexatious should costs be denied. 


Consumers' did not address this issue 
specifically. However, Consumers' considered 
Lt unfair that intervenorse) witheea Sspecinic 
economic interest should be awarded costs that 
might be passed on to other customers of the 


app Licance. 


AMPCO recommended that awards of costs to 
intervenors should be considered only in 
extraordinary hearings. Any criteria beyond 


this requirement were not addressed. 
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IGUA maintained that eligibility criteria 
for cost awards should not be broadened and the 
Boardseshouldmcontinucsathess policy. of awarding 
costs only in special, unusual or extraordinary 
circumstances. 

IGUA was of the view that if intervenors 
are going to take positions then they should be 
prepared to stand behind them financially. 
IGUA believed that associations will always 
find the resources to pursue issues that con- 
cern them. The financial risk would encourage 


intervenors to focus on the issues. 


FONOM supported the criteria for eligibi- 
lity for costs awarded in the past as used by 
the Board. The intervenor must: ~ 
Ue Possess a substantial interest in the 

outcome (or must speak for people who do); 
2h Participate responsibly; 
os Contribute to better understanding of the 

issues by the Board; and 


an Have demonstrated financial need. 
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FONOM submitted that it should be deemed 
to be in need. 

FONOM felt that such criteria could be set 
out in a guideline or by regulation and that 
the criterion of unusual?) sor extraordinary, 
circumstances should not be a basis for future 
cost awards. | 

FONOM did not believe that industrial in- 
tervenors should be paid their costs as there 
was no evidence that the absence of cost awards 
had deterred participation by ‘that class of 


user. 


Union recommended that the Board _ should 
award costs only in limited circumstances where 
a party has been granted status to intervene, a 
Significant contribution has been made, and the 
intervenor otherwise has insufficient financial 
resources to participate. 

Union maintained that where a number of 
persons seek to intervene and their interests 


can be adequately represented by Board staff 
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and counsel or other intervenors, then inter- 
venor eae should be denied. In this regard, 
Union submitted that the Board should be guided 
bysse 14) ot the OEBVActuwhich vests sin the: Board 
the powers, rights and privileges of the 
Supreme Court as well as by Rule 13 of the new 
Rules of Civil Procedure and the cases decided 
under the old rules. 

Union maintained that the principal factor 
in awarding costs should be whether the inter- 
venor seeking costs has made a significant con- 
tribution to the proceedings and contributed to 
a better understanding of the issues before the 
Board. This contribution must be assessed as 
having been over and above any contribution 
made by Special Counsel or other intervenors. 

Union recommended that only intervenors 
who do not have sufficient financial resources 
to enable them to pursue their interests ade- 
quately should be eligible for cost awards. 

The company recommended that intervenors 


who are major customers seeking direct economic 
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benefits should not be awarded costs, otherwise 
such costs would be borne eventually by all of 


the utility's customers, which would be unfair. 


The NDP maintained that the guidelines for 
the awarding of costs should require that the 
intervenor represent an interest group with a 
legitimate concern for the subject matter of 
the hearing; that the intervenor's presentation 
is meaningful and therefore assists the Board 
ini making @ avydecision-s.. and) sthateecthe groupeson 
organization is financially needy, and _ there- 
fore any award of costs would correct an econ- 
omic imbalance among the intervenors. 

The NDP recommended that citizens' groups 
with essentially the same interests should be 
required to co-ordinate their presentations in 
order to be eligible for cost awards and costs 
awarded would be divided among the groups. 

The NDP proposed that costs _ should be 
awarded to all intervenors who meet’ the 


criteria established by the Board. Costs 
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should be denied only if the intervention is 
frivolous or vexatious. 

The NDP was of the view that generally, 
municipalities should not be eligible for cost 
awards because they can recover them from their 
communities. Thus, municipalities are _ less 
likely to be inhibited in coming forward and 
making their case than an organization with a 
limited base and which must raise funds for 


that particular hearing. 


The CAC recommended that eligibility for 
cost awards should be determined on a case by 
case basis and based on the quality and 
relevance of the information provided or the 
contribution made by an intervenor. It main- 
tained that the eligibility rules used by the 
CRTC® shoulds Demconsidered.e = LhnesCAGestated that 
under these rules the CRTC may award costs to 
any intervenor who: 

"1, has or is representative of a 


group or class of subscribers 
that has an interest in the 
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OUTCOME; ThOLs BChemmprocced 1 nomnor 
such a nature that the 
intervenor ore croupmole class of 
subscribers will receive the 
benefit or suffer the detriment 
as a result of the order or 
decision resulting from the 
proceeding; 


oes has participated in a erespon- 
sible way; 


eos haSeeecontributedmae.t Om eames betver 
understanding or the issues by 
the Commission." 

The CAC recommended that intervenors whose 
participation is frivolous or irrelevant should 
not be eligible for costs. 

The CAC suggested that an indication by 
the Board at the time a Notice of Hearing is 
published as to the Board's policy on cost 
awards for that type of hearing would be help- 
ful to intervenors who would like to intervene 
but who might be precluded by reason of the 
costs involved. The CAC envisaged that _ the 
eligibility requirements for cost awards may 


Vary accOrdimgetomtnemtypemotane arming. 
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NORTHERN AND Northern recommended that the Board should 
CENTRAL GAS award costs to those intervenors who meet the 
CORPORATION criteria: 

LIMITED Le that the intervenor’ has demonstrated 


financial need; 
es that the intervenor has established a sub- 

Stantial interest in the outcome of the 

proceedings and that the substantial 

interest required independent representa- 
tion by the intervenor; 

ue that the intervenor has participated in a 
reasonable way in the hearing; and 

4. that the intervenor has contributed to a 
better understanding of the issues by the 

Board. 

Northern considered that large industrial 
users represented by IGUA should not be elig- 
ible for costs, but that municipalities, or 
representatives OLeemUUnLCLpaLiuLes such as 


FONOM, should be eligible. 
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Inter-City recommended that to qualify for 
costs the intervenor must make a _ substantial 
contribution to the proceedings and contribute 
to a better understanding of the issues before 
thes Board: It suggested that the examination 
by the intervenor and the evidence led by the 
intervenor should be assessed against the gen- 
eral regulatory practices of the Board. Inter- 
City submitted that "creative or interesting 
thinking that is clearly out of step with regu- 
latory practice should not be compensated." 

Inter-City maintained that the ability to 
finance an intervention should be a factor in 
the awarding of costs and that it is incumbent 
upon any intervenor to do its best to fund its 
own intervention. For example, if any asso- 
ciation of residential homeowners is’ formed, 
reasonable steps should be taken to "tithe" its 
members a reasonable amount to help defray 
costs of intervention. Inter-City was of the 


view that neither municipalities nor _ special 
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contract customers should qualify for inter- 
venor costs as a matter of principle, because 


they assert very parochial interests. 


CFB recommended that there be three 
CHiteCiidaseloOremclNglbDilitye. FOrm@eae COS te award, 
These ares that) the intervenor must: 
eg have participated responsibly; 
fons have made a significant contribution to 

the evidence at any stage (by interroga- 

tories, cross-examination, or evidencé) or 
to final argument; and 

a. have not received funding specifically for 
that intervention through grants or dona- 
tions from any other person (including any 
level of government). 

CFB suggested that the most important cri- 
terion is that the intervenor must have made a 
substantial © contribution to’ the proceedings. 
It maintained that intervenors in considering 
CHS Gri COGlOneWilieenavemtOmlakemintomaccount, 


AMONCMOLNG reCN LNG S mth acetieres | samsaencapabile 
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Special Counsel. CFB does not believe that 
interventions by small groups must necessarily 
be consolidated for these groups to meet this 
criterion: 

With regard to criterion 3 above, CFB con- 
sidered that there should be no disqualifica- 
tion from eligibilt tyeetorvecosts. because #tne 
principle objective of an intervenor or organ- 
1zation’ vs intervention @in® Board *hearings] CFB 
Suggested that the Board should not look at the 
objectives of the organization, but whether its 
contribution requires some compensation having 
regard to the intervenor's available funding. 

CFB recommended that there should not be a 
criterion requiring the intervenor to have a 
substantial interest in the outcome of the pro- 
ceedings and represent the interests of a sub- 
stantial number of subscribers. CFB maintained 
that these are issues relevant to standing, not 


eligibility for costs. Moreover, CFB observed 
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that there have been instances where individu- 
als, or very small groups, officially represent- 
ing only themselves make valuable contributions 
to regulatory hearings. 

CFB was of the view that the civil litiga- 
PLOne NOCLOnN Om indemnirrcatton. snouid» mot. bela 
PaAcuOr mil ieaticusdwarlding= "OL COSLS. Under this 
rule only an intervenor group which had person- 
ally paid the legal and witness fees and other 
expenses of its intervention, or was legally 
liable to do so, would be allowed to receive 
costs. This would eliminate costs to impecun- 
Lous) groups whose "expenses —had’ "or “necessity 
been funded by a third party charitable organ- 
ization or benefactor. It could also prevent 
the inclusion in cost awards of amounts to cov- 
er staff salaries which did not vary as a 
result of intervention. CFB observed that the 
issue of whether the strict indemnification 
rule applies to an administrative tribunal is 
currently before “the “Supreme “Court in Bell 


Canadas ve (GR LOS CAG a NAPORe t= a 1? 
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North York Hydro maintained that, should 
the Board institute a cost award system, it 
must be limited to intervenors who have made a 
recognizable, useful contribution leading to 
improved effectiveness. or efficiency in’ the 
work with which the Board is charged. 

It opposed cost awards for narrowly repre- 
sentative or self-serving interest groups or 
those whose interests transcend Ontario bound- 
aGuesn 

North York Hydro recommended that organi- 
zations failing to fully disclose membership, 
sources..,of ‘financing and. significant affilia- 
tions be ineligible for any award. It also 
recommended that any political party be speci- 


fically excluded from cost awards. 


No Towers, being a group affected by 
Ontario Hydro's planned expansion of one of its 
major transmission lines, limited its discus- 
sion to intervenors such as itself, a group of 


individuals in close enough proximity to an 
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enernsys)telated#eproject stouisufler detrimental 
effects from that project. It stated that such 
intervenors should be eligible for awards of 
costs as they are incurred, rather than at the 


end of a hearing. 


ot 
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ISSUE 4: FOR WHAT KINDS OF EXPENSES SHOULD 
COSTS BE AWARDED? 

OMEAvEStated=] thatw under ts. 28) of "the “OQEB 
Act the Board has broad powers to determine the 
type and amount of costs to be awarded. OMEA 
did not specifically deal with this issue, but 
it did adopt the APUB approach that the Board 
should deny costs if it was not satisfied that 
the intervenor was in need of legal or tech- 
nicajlguassi Stanceminvy ther preparation “or presen- 
Catn On forestsmintetT vention: 

The OMEA quoted from the APUB requirements 
that: 

"The Board also may refuse to pay 

fees to officials of intervenors, to 

compensate for time spent educating 

either the client or the lawyers, or 

to “award costs sforvactivities shelpful 

to the intervenor solely for purposes 

other than the hearing in question." 

Ontario Hydro stated that s.28 of the OEB 
Act, which empowers the Board to award costs, 


does not specify criteria for the Board to 


follow. 
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Ontario Hydro recommended that criteria be 
established to guide the Board, but did not 
specify what kinds of expenses should be award- 


ed. 


Energy Probe recommended that costs. be 
awarded for all expenses related to full parti- 
Cipation, including: expert witnesses and con- 
sultant fees; counsel fees; transcript; travel; 
photocopy; other out of pocket expenses; and 
compensation for preparation and presentation 
time of the staff of a public interest group 
intervenor or the time spent by an individual 
intervenor. 

Energy Probe recommended that no distinc- 
tion be drawn between staff counsel and outside 
counsel when costs are awarded. If such a dis- 
tinction were made, there would be a lengthy, 
formal accounting process where the _ overhead 
attributable to the staff counsel's position in 


the organization would have to be accounted for 
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| separately from the general overhead of the 
organization; alternatively the organization 

would simply restructure themselves and hire 
outside counsel. The latter should not be 

encouraged as there is value in having exper- 


) ienced people return to the hearing process. 


FLOWERS Flowers Canada was mainly concerned that 
CANADA costs be awarded in advance so that intervenors 
can conduct the necessary extensive research 


tiateligitebesreduiredsto, Support pansarcumente 


MR. JAMES A. Mr. Giffen did not address this issue, 

= Onc. but adopted the submissions by FONOM. 

Be OF Kitchener did not address this issue 
KITCHENER dire colymDUtemsugtes tecdmtla tudes least masspOlLULON 


of the fees of expert witnesses be paid if the 
Board finds that the intervention was of signi- 


ficant benefit to its decision-making process. 
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CANADIAN CELA maintained that cost awards include 
ENVIRONMENTAL but not be restricted to: both expert and 
LAW legal fees, including research; preparation and 
ASSOCIATION presentation time; transcript costs; and all 
receipted disbursements incurred for the hear- 

ing. | 
CELA pointed out that although it is fund- 
ed by the Ontario Legal Aid Plan, its clients 
must cover all thetr “expert” witnesses. expen 
ses, and that any other costs it recovers are 


returned to the Plan. 


THE CONSUMERS ' Consumers‘ contended that the present 
GAS COMPANY Practice of the Board relating = tos intenvenonss 
LTD. costs is fair. 

INDUSTRIAL | IGUA felt that the present approach to 
GAS USERS costs followed by the Board was acceptable. 
ASSOCIATION 
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FONOM recommended the awarding of costs 
for legal and expert witness fees, and dis- 
bursements at the hearing and at the pre-hear- 
ing stage where anemeappDikveantes “= pre-fhiled 
evidence would be reviewed and assessed in 


advance. 


Union recommended that costs should be 
awarded only for reasonable out-of-pocket dis- 
bursements, reasonable and useful expert input, 
and reasonable counsel fees (but not’ for 


in-house counsel). 


The NDP recommended that clear, definitive 
guidelines be formulated by the Board which 
would indicate which expenses would be recover- 


able. 


The CAC recommended that, in general, 
costs should be awarded for the kind of 
expenses which are required for the proper 


presentation of an intervenor's case. These 
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would include fees of expert witnesses for 
analyzing, preparing and presenting evidence, 
fees for legal counsel, receipted disbursements 
and reasonable costs of professional volunteers 


directly involved in the intervention. 


Inter-City stated that an intervenor, if 
otherwise -elictolem tore costs. ssnould svempamd 
costs reasonably incurred in effecting inter- 
vention but did not feel that it was appro- 
priate for thesBoard tovestablishea schedulemor 
hourly rates for counsel and expert witnesses. 
Total time spent, quality of work and contribu- 


tion are of equal importance, it maintained. 


CFB submitted that all expenses which were 
reasonably necessary for the preparation and 
presentation of a meaningful intervention, or 
which appeared reasonably necessary at the time 
they were incurred, should be included in cost 


awards. Subject to the general criteria for 
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costs, these would include legal fees, expert 
consultant and witness fees, and related dis- 
bursements. In the case of "lay" participants, 
reasonable costs of salary forgone in attend- 
ance at hearings should be allowed and the 


related pro-rata share of overhead. 


North York Hydro maintained that serious 
and well-intentioned intervenors will make rea- 
sonable sacrifices in order to participate ina 
hearing and thus no intervenor should be award- 


ed’ total” costs. 
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ISSUE 5: WHO SHOULD PAY COSTS AND UNDER WHAT 
CIRCUMSTANCES? 

The OMEA suggested that cost awards should 
bes confined tossrate eadjudication hearings and 
where the intervention benefits the intervenor 
andwealil icustomersisof sasutilitty,ecosits should’ be 
awarded against the applicant and passed on to 
the consumer who will ultimately benefit. 

The OMEA rejected the awarding of costs in 
DOC ywaneaGingseeon athe ibasissathat there: iseno 
obvious reason for shifting costs to any one 
participant. OMEAmisubmitted gthat sit -is) the 
duty of the Board to formulate policy, and as 
such policy benefits the public the Board 
should bear the costs which are passed on to 


the taxpayer. 


Mr. Hubscher suggested that intervenors be 
funded through an independent Office of the 
Consumers wyAdvocate! \tor)) the) Board) ‘and: ) the 
Ministry of Energy. It would be located as a 


separate: units sands follow the practice of the 


ONTARIO HYDRO 
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Ombudsman in reporting directly to the Ontario 
Legislature. Groups or individuals could apply 
to this Office for limited funding with a right 


of appeal to the Ombudsman. 


Ontario Hydro submitted that the Board 
should assess the participation of each inter- 
venor who seeks an award of costs and make a 
judgement as to the proportions of that parti- 


cipation which fall into the following categor- 


Les: 

Li Useful and effective to the Board in mak- 
ing its decision relating to the central 
issues in the case. 

14s Useful and effective to. the Board from a 
broader public perspective. 

a5 Not useful or effective to the Board in 


its review. 

Hydro suggested that it should pay the 
proportion of costs that fall into Category 1. 
The proportion falling into Category 2 would 


not be awarded against Hydro but the Board may 
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deem it appropriate that such costs be paid out 
of general revenue. No costs would be awarded 
against sHydrosswithesnespect. to Category 933 )in 
fact, in extreme cases of wasteful or repetit- 
ive participation, the Board might consider the 
possibility of awarding costs against an inter- 


venor. 


Energy Probe's position was that the fund- 
amental rationale for regulation is to check 
the potential for abuse of a monopoly position. 
TheGetore wed tauusmsapPLODCiates that sthe,:costs of 
such regulation, including costs awarded to 
intervenors, should be paid by the applicant 


who benefits from the monopoly status. 


Flowers Canada suggested that the Board 
provide costs in advance to intervenors’ who 
cannot write off their costs as business expen- 
ses, in order that the intervenors could under- 
take research that the Board had determined 


would be beneficial. 
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MR. JAMES A. 


GIFFEN, Q.C. 


CITY OF 


KITCHENER 


CANADIAN 
ENVIRONMENTAL 
LAW 
ASSOCIATION 


THE CONSUMERS' 


GAS COMPANY 
LTD. 


Mr... —~Gitten. did™ not) address» this =issuecr 


but he adopted the submission of FONOM. 


Kitchener recommended that costs be 
awarded against the applicant utility where it 
is determined “that” the Sintervenor se contuiou- 
tion was essential or substantially useful to 


the Board's decision-making process. 


CELA maintained that the applicant should 
pay intervenor costs since this is the practice 
of all the tribunals currently awarding costs 
and is reasonable as the applicant has the 
resources and also stands to gain financially 


by the decisions of the Board. 


Consumers' did not address this’ issue 
Spé6GCiilecal ll VemeDUL sate!) tommCid trecOS eSmmSUOULGsmUe 
awarded against an applicant as an exception 


and not as a rule. 
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AMPCO maintained that if an intervenor 
approached the matter of costs through the 
government, then funding should come out of the 
Consolidated Revenue’ Fund. However, if an 
intervenor ~approached athe. matter, ,of « costs 
through the Board, then the Board should have 
no iron-clad rule but should determine who pays 
the costs on a case-by-case basis. Lf athe 
Board wishes to award costs in a punitive sort 
of way, then it might award costs against the 
applicant. HOWE VGC weal tem LNCTSG. 15.) noe punitive 


element, the Board might pay costs itself. 


IGUA supported the payment of costs by the 
applicant in extraordinary cases. IGUA also 
supported the payment of costs by the interven- 
or in appropriate circumstances. This might be 
done where there had been ‘frivolous and vexa- 
tious participation" by the intervenor designed 
to delay or frustrate the proceedings. 

IGUA contended that costs should only be 


awarded to intervenors in special and unusual 
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circumstances or when the extraordinary nature 


of the proceedings justified such an award. 


FONOM recommended that the utility appli- 
cant pay intervenor costs and that such util- 
ity be permitted to recover them through its 
rates. 

FONOM suggested that should the Board find 
this to be impractical, it might consider seek- 
ing a pool of funds from government for funding 


intervenors, to be administered by the Board. 


Union envisaged that where an intervenor 
satisfies the eligibility criteria, costs gen- 
erally should be paid by the applicant utility 
and recovered through rates. However, in cer- 
tain circumstances the intervenor may be re- 
quired to pay costs, namely where an intervenor 
substantially and unnecessarily prolongs’ the 
length of the proceedings. Union submitted 
that only intervenors who have insufficient 
financial resources should be eligible for cost 


awards against the applicant. 
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The NDP recommended that in rate hearings 
the applicant should be required to pay costs, 
but that in generic hearings costs should, for 
the present, come out of the OEB's budget and 
eventually out of the general revenue of the 
provinces Ihe? NDP*s® view ‘was’ that: in generic 
hearings, where there is no applicant and no 
contestants, it is equitable that costs be paid 


out of the funds of the province. 


The CAC maintained that who should pay for 
costs depends on the type of proceeding: 
WN. Rate Proceedings 
The CAC recommended that cost awards for 
intervenors in rate hearings be paid by 
the applicant and recovered by it in the 
same manner as its own and the Board's 
costs are handled. In the case of unjus- 
tified Yor ~“unwarrantedaeapplicationss for 
rate increases, consideration should be 
CEVvete COMELCCULTIngeethate. costs ebesipaid | Dy. 


the applicant's shareholders and not 


Low 
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recovered from the applicant's customers. 
Ph Generic or Policy-Making Proceedings 

The CAC recommended that each proceeding 

should be judged on its own merits. In 

general, it suggested that the government 

should provide the Board with a fund out 

.of which costs could be awarded to inter- 

venors that were deserving and had made 

worthwhile contributions to the proceeding. 
Si Other Hearings Conducted by the Board 

The CAC maintained the same approach 


should be taken as for generic proceedings. 


Northern recommended that costs awarded to 
intervenors should be charged against’ the 
applicant and considered as_ part of the 
applicant's cost of service so that the cost 
is borne equally by those who benefit from the 


intervention. 
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Northern recommended that costs not be 
awarded against intervenors, claiming that the 
Board's control over its process should prevent 


abuse by intervenors. 


Inter-City submitted that intervenor costs 
should be paid by the applicant; such costs 
should be amortized through the cost of service 
with any unamortized balance included in rate 


base. 


CFB recommended that in rate hearings the 
GOsts ‘awarded, to an intervenor should be paid 
by the “applicant. CFB maintained that as cus- 
tomers as a whole benefit from the interven- 
CMON el tail S we ayuUStifiableessthatemtne. ©cOsts. be 
passed on to them. Also, CFB maintained that 
this system alleviates the "free rider" problem 
(the incentive to benerit without expense or 
effort from the work of consumer groups) and 
the "individual cost-benefit" problem (the 


disincentive to join a small group when the 
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costs of the intervention outweigh the indivi- 
dual savings on the utility bill). 

CFB recommended that in issues hearings 
the costs should be payable on a pro-rata basis 
by the utilities affected by the questions 
determined. However, CFB would not strenuously 
OPPOSE PSSUCI NCOStS™ Delis eprovidedm. from sfiunds 


allotted to the Board for such purposes. 


In its submission North York Hydro made it 
clear that it opposes intervenors being awarded 
costs. However, should the Board decide to 
award costs to intervenors North York Hydro 
appeared to envisage that applicants will pay 
costs at the end of the hearing and that the 
Board could pay interim costs from a fund esta- 
blished for this purpose. 

However, in its final submissions North 
York Hydro recommended that any expanded cost 
award system be made through costs chargeable 


against the Board. 
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No Towers suggested that equal amounts of 
money be provided for the applicant and all 
opposing intervenors. However, it was not 
clear whether it was proposing that the Board 
provide the funds or whether they should be 


provided by the applicant. 
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ESSUESO ce OHOULD. elite eAPPIELCANT.S SCOS TSase BE 
TREATED THE SAME AS, OR DIFFERENT 
FROM, INTERVENORS' COSTS? 

Energy Probe's position was that appli- 
cants are already awarded costs in the sense 
that applicants! costs are routinely included 
in the budget approved by the Board, the impli- 
cation being that the hearing costs are seen as 
a proper cost of doing business and are there- 
EOTe, appropriate ~~ to charge to customers: 
Energy Probe agreed with this approach so long 
as the asymmetry of treatment between appli- 
cants and?’ == publie interest intervenors is 


redressed. 


Flowers Canada contended that as an 
applicant's costs are treated as a see of 
doing business and are passed on to its custom- 
ers, the Board should establish an equitable 
system for all parties. A policy should be 
developed to afford equal treatment to inter- 


venors. 
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Mr. Giffen recommended that in respect of 
future appl tcatironsmoOte any oki nde etne fut ities 
should be required to justify their costs. of 
counsel and experts, subject always to the pub- 
lic production of all documents and cross-exam- 
ination. As well, Mr. Giffen recommended that 
the utilities and other applicants should have 


identical treatment with respect to costs. 


Kitchener submitted that the awarding of 
costs should be entirely within the discretion 
of the OEB and that there should be no entitle- 


ment to costs by anyone as of right. 


CELA pointed out that in most cases the 
applicants" hearing costs ©are’ passed on to 
their consumers and treated as part of the 
normal cost of doing business. CELA maintained 
that this approach is reasonable but recommend - 
edj»thatemapplicants+, costs, bes, subject to the 


same scrutiny as intervenors' costs, with 
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the understanding that all of the applicants! 
costs may not be passed on to their consumers. 

In stating that applicants’ costs be sub- 
ject Stow ithe «same, ‘iscrutiny'!. as*.intervenors’ 
costs, CELA advocated: First, that the submiss- 
ions should break costs down more than is done 
at the present time; and second, that the tar- 
iff with a range of counsel fees and expert 
fees recommended for intervenors be applied to 
applicants as well. 

In CELA's view, there should be a presump- 
tions £hat eahaving amet sthe .criteria, .an intern- 
venor's costs would be awarded, with the onus 
upon the applicant to show where costs. should 


not be awarded. 


Mrs. Mooney did not address this issue 
except to state that applicants and intervenors 


should be prepared to pay their own costs. 
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FONOM maintained that applicants' costs 
should be subjected to scrutiny and should be 
allowed to be recovered through rates if and to 
the extent that they are found by the Board to 
be just and _ reasonable. Intervenors' costs 
should be allowed if the criteria have been 


met. and such costs should be taxed. 


The CAC suggested that in general the 
applicant's costs should be treated the same as 
an? IntCervenom *sacosus: 

The CAC recommended that normally, cost 
awards against an applicant should be recovered 
by the applicant in the same manner as its own 
and the Board's costs are handled. However, in 
the case of unjustified or unwarranted applica- 
tions for rate increases, consideration should 
Der Sivenia COmLeGuUILTINgGmalleecOStswstOm Des paldmuy, 
the applicant's shareholders and not recovered 


from the applicant's customers. 
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Northern recommended no change to the 


existing regime in respect of costs and 


expenses of ~ the Board chargeable to the 


applicant. 


CFB did not address this specific issue 
but recommended that, generally, the applicant 
should be allowed to pass its costs on to its 
customers. Where, however, an application is 
judged to have been significantly unreasonable 
LiecCONtLeChtmOmepLesencallon.mwOl swas spDrecipltous- 
ly withdrawn, the Board should consider having 
all or part of the applicant's costs borne by 


the shareholders. 


North York Hydro maintained that in most 
circumstances applicants should pay their own 
costs. However, where applicants may incur 
unnecessary expenses at the instigation or 
insistence of intervenors and/or the Board, 
tie kewesioulds abe, sprovisiton stor. applicants “to 


recover those costs. 
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ISSUE 7: SHOULD INTERIM COST AWARDS BE MADE 
AND, IF SO, SUBJECT TO WHAT CONDI- 
TIONS? 

The OMEA rejected the concept of interim 
cost awards. The OMEA was of the view that if 
criteria have been set for an award of costs at 
the conclusion of a hearing, they should serve 
as a catalyst for the improvement of intervenor 
DabelcipatLon. Each responsible intervenor 
would then be aware that a positive contribu- 
tion would result in costs being awarded, and 


thus, interim costs would be unnecessary. 


Mr. Hubscher suggested that intervenors be 
funded in advance through a proposed indepen- 
dent Office of the Consumer's Advocate for the 
Board and the Ministry of Energy. Groups or 
INdlvVldualse COUlLdgeapply stOm thes Olt ice «tor slim. 
ited funding and would be required to meet cer- 
LAlUNeCULCe fda lmOLde Ge COmDe scitg lL DLE stom. Such 


funding. 
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Ontarioy Hyd TO Waseeno Cellier avioul 0 leeco sl 
awards in advance, or interim funding, for 
various reasons. First, if costs are awarded 
forts, CONCLLDUtLON —COgmtCnG ume LE CCtlVeness mOlmeLuirC 
hearing, then such effectiveness can only be 
assessed after the fact, and not. before. 
Second, cost awards in advance are not necess- 
ary, since Hydro rate hearings have developed 
into thorough reviews with a good balance of 
interests and viewpoints. Third, Ontario Hydro 
questions the legal authority of the Board to 
award costs in advance underms. 28 (of sthemOeEB 
Act. 

Ontario Hydro was of the view that advance 
funding should be a matter of government policy 
and government funding and should not be a 
charge to the power consumers of Hydro because 
effectively everyone in the province uses elec- 


tricity, but not everyone uses gas. 


Energy Probe did not advocate open-ended 


government funding as a means of redressing the 
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economic imbalance between’ public interest 
intervenors and commercial applicants, as such 
open-ended funding might undermine the indepen- 
dence of such interest groups. 

However, Energy Probe advocated the award- 
ing of interim costs for specific interventions 
to facilitate quality involvement by public 
interest groups who might otherwise avoid mak- 
ing certain expenditures because of cash flow 
concerns and the risk of not being compensated. 

Energy Probe submitted that past attend- 
ances, reputation, other work of the group, and 
qualifications of proposed witnesses could give 
the Board guidance in approving such awards. 
Conditions could be imposed to assure that 
funds will not be wasted. A preliminary budget 
with estimates of time, expenses and witness 
fees could form the basis for such an award and 
gross deviation from the budget without Board 


approval would reduce the intervenor's chances 
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Of Megainingessuchembunding) Linsssutune. A final 
expense statement to be filed after the hearing 
could be required to eliminate the possibility 
of misallocationmroteprunds. Asscontract -could 
provide: for returns of funds) not ~used) vin sene 
hearing. 

Energy Probe did not envisage requests for 
interim costs on a routine basis. Energy Probe 
maintained that other tribunals that award 
interim costs are not flooded with requests for 


such costs: 


Flowers Canada recommended that where the 
Board finds a financial need and considers par- 
ticular research to be beneficial, it should 
provide costs in advance or conduct research on 


behalf of an intervenor. 


Mr. Giffen maintained that the Board has 
sufficient power under the OEB Act to order the 
payment of interim costs, which could be on the 
same basis as interim costs awarded under the 


Ontario Business Corporations Act or the Canada 
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Corporations Act. However, if there is any 
doubt as to the power to award interim costs, 
Mr. Giffen recommended either a stated case 
before the Divisional Court, or an amendment to 


the OEB Act. 


CELA differentiated between funding, costs 
in advance, and interim costs. CELA submitted 
that funding involves money up front that would 
not be taken back at the end of the hearing. 
Costs in advance are comprised of money awarded 
prior tomthe hearing tand prior to expenditures 
being made, while interim costs involve money 
awarded at various stages throughout the hear- 
ing as» the: “costs are’ incurred:- Any “interim 
award or award in advance could be taken back 
later 1£ participation had not been found to be 
meaningful. 

CELA maintained that interim or advance 
costs are necessary in some cases to ensure 
that public interest groups can participate in 


hearings. Whether interim or advance costs are 
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required would depend very much on the antici- 
pated length and type of a hearing. 

CELA argued that while the Manitoba 
Society ofeiSentons @incs casemheldgthat prelim-— 
inary cost awards were not authorized under the 
Manitoba statute, an Ontario Joint Board's 
recent interpretation of a cost award section 
almost identical to that of the Board's found 
the power to award costs in advance. CELA sub- 
mitted that the Board should follow the reason- 
ing of the Joint Board in the Hamilton Express- 
way Case and award costs in advance where 
appropriate: CELA recommended that if the 
Board is concerned about its jurisdiction, sec- 
tion 28 of the OEB Act should be amended. 

CELA recommended that in order to receive 
interim cost awards, the intervenor should have 
to submit a detailed budget to the Board for 
approval. A full accounting would be made at 
the end of the hearing. CELA suggested that 
the Alberta Energy Resources Conservation Board 


and CRTC procedures providing for interim costs 
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would be useful models for the Board to con- 


sider. 


ITGUA™ opposed? the= awardinges sof” costs iin 
advance. IGUA maintained that such _ costs 
encourage participation FOnmm “partici pat rons 
sake rather than for the purpose of obtaining 
relief» for the constituency affected. The 
resulting proliferation of interventions, 
rather than consolidating a broad public inter- 
est constituency would, in IGUA's view, tend to 
impede the efficiency of proceedings. 

IGUA recommended that the Board should not 
follow the lead of the Joint Board which award- 
ed costs in advance in the Hamilton Expressway 
Case. IGUA pointed out that encouraging 
increased participation through costs in advan- 
ce could perhaps be more likely justified in 
the case of the Joint Board because, unlike the 
Board, the Joint Board lacks staff and Special 


Counsel to scrutinize applications. 
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FONOM recommended that the Board award 
interim costs, because without such funding 
certain groups might not otherwise be able to 
Dabcrcrpace. 

FONOM submitted that the process used by 
the CRTC in making interim awards of costs may 
be’ a vuseful” ‘guide for ithis Boardy ithe »process 
should include a pre-hearing meeting to elimin- 
ate duplication and ensure that interventions 
will be meaningful and will meet the Board's 
Cite tira: The Board should also consider the 
previous track-record of an intervenor as to 
whether meaningful contributions have been made 
in the past. 

FONOM maintained that if there is doubt as 
to whether the Board has the authority to award 
interim costs under s.28 of the Act, then the 
Board should enact a regulation under its gen- 
eral regulation-making authority to allow such 
awards. It suggested that enacting such a 
regulation would be preferable to amending the 


OEB Act. 
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Union submitted that the awarding of costs 
prior to or during the course of any proceeding 
or the use of costs to fund participants to any 
proceedings is inappropriate and is beyond the 
Board's powers. 

Union also submitted that jin light of s.14 
of the Act which vests in the Board the powers, 
rights and privileges of the Supreme Court, the 
WOLGMGOS DG Jills stOuOLuthe Act must be inter- 
preted according to principles applied by the 
courts. The only concept of costs recognized 
in law is an award made at the conclusion of 
the proceeding. 

Union also rejected the argument’ that 
Sel Cs emOLmChemACt. wwii chm pLOVides that. tne 
Board may make interim orders pending the final 
disposition of the matter before it, could 
allow the Board to make interim orders’ for 


GOs ts. 


The NDP supported the awarding of interim 
costs and maintained that without interim costs 


it might be impossible for a citizen's group 
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to properly prepare and contribute responsibly 
at a hearing. The NDP recognized a danger of 
awarding interim” costs >) in tha teetherecmeus no 
guarantee as to how responsible a contribution 
the intervenor will make. However, the NDP 
urged the Board to adopt a flexible policy 
which acknowledges the necessity of advance 
funds where appropriate, as in the Joint 
Board's Hamilton Expressway Case decision. 

The NDP suggested that a partial payment 
of costs in advance with the promise of further 
payment if the intervention is_ responsible, 
might solve the problem. The NDP suggested 
that taking back an interim award where a mean- 
ingful contribution has not been made is not a 
practical solution. 

The NDP maintained that if there is doubt 
whether the Board has the power to award inter- 
im costs, then there should be an amendment to 
the OEB Act. The NDP preferred this procedure 


to a stated case to the courts on the matter. 
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The CAC recommended that the Board award 
iftenim 8GOStsmprrvormtomor «during a hearing to 
enable intervenors to prepare their cases 
effectively with the assistance of counsel and 
Experts. The CAC recommended that the Board 
AdODtaeeameebULecmestililar = LO. «thates Of the » CRIGC 
(section 45 of its Telecommunications Rules of 
Procedure) which provides for interim cost 
awards for intervenors who are likely to parti- 
cipate in a proceeding in a responsible way and 
WiOeralL@,mexpected™ to contribute 8*to “a better 
understanding of the issues by the Commission. 

The CAC further recommended that if, at 
the conclusion of a hearing, the Board finds 
that a particular intervention has been frivol- 
ous and unhelpful, the intervenor could be put 
on’ notice that” in future it would not’ receive 
an interim award and that any final costs award 
would be dependent on the quality of its 


intervention in that proceeding. 
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The CAC maintained that interim cost 
awards be provided by the applicant in rate 
proceedings and by the Board in policy-making 


hearings. 


Northern maintained that the Board should 
not make interim cost awards and that this 
would encourage the intervenor to participate 
responsibly throughout the hearing in order to 
be eligible for a cost award at the conclusion 
of the proceeding. To award interim costs 
would be a pre-judgement on the issue of costs 
by the Board. To award interim costs would 
also require policing by the Board to ensure 
that the intervenor fulfills the eligibility 
criteria and properly expends the award. 
Northern maintained that if the Board gets too 
involVvedssin eth seeprocess mat lcmmIndcpendencessor 


the intervenor might be called into question. 
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| inTER-cITy Inter-City recommended that interim costs 
GAS not be awarded by the Board. 
oP ORATION 


- ONTARIO 
OPERATIONS 
| 
CONSUMERS CEBMmMaintalrnedsetha tasity) is eipractical and 
FIGHT BACK essential to provide for interim cost awards in 
| » the case of impecunious intervenors or inter- 
venors with limited resources. TiS eelSeacspe= 
: GCially ‘important in longer cases and where 
‘ extensive legal and expert assistance is nec- 
| essary or unattainable without guarantees of 


| payment. 
CFB also maintained that there is merit in 
| the general use of interim cost awards. CFB 
PDEOposedmeanesy.s Compe ote mpantivals | interim) cost 
| awards. It believed this system would be more 
practicaigy ink preventing ® suchgeawardss, being 
wasted than the threat of having to repay such 
awards at the end of the hearing if the contri- 


bution had not been significant. Intervenors 
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could be awarded one-third of its estimate in 
advance. Such an award could be confirmed 
through an exchange of correspondence following 
the intervention statement, or at an early 
pre-hearing conference. 

In the case of extended hearings, a brief 
midway examination of costs could be conducted, 
perhaps by Board Counsel and a further one- 
third award could be made available to the 
intervenor, 

A final assessment could be made when the 
case had been concluded and with the remaining 
one-third as snoldbackse) the» Board= could @stiia 
deprive an intervenor of a very substantial 
POLtion= of SitsPecoscesm shoulda its” intervention 
not meet expectations. 

CFB maintained that the Board has the pow- 
er to award costs on an interim basis on the 
grounds that: there is' nothing in the OEB Act 
preventing such awards. It mentioned that 
recent case law (re Bell, re Green and Michaels 


as cited in the Board's bibliography in this 
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hearing) has shown that the courts recognize 
that regulatory agencies need not be bound by 
Chem approachwmatomsawanrds ) inglicivile litigation: 
The? CrBeestated™ thatyethes powergpor » thes, Board 
under s.15(8) of the OEB Act to make interim 
orders may cover interim cost awards. CFB sug- 
gested that if the courts rule that the Board 
cannot award costs on an interim basis, then an 
amendment to the OEB Act would be the only 


solution. 


Nopth mivorks Hydrossiopposed interim cost 
awards. However, if the Board should decide to 
make interim cost awards, then the Board has a 
responsibility to guard against waste. North 
York Hydro believed an effective method of 
ensuring against this is to finance all interim 
awards from funds of the Board. It also indi- 
cated that the awarding of interim costs one- 
third at a time seemed to be a reasonable 


safeguard. 
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North York Hydro was of the view that the 
Board does not have the power to award interim 
costs and that an amendment to the OEB Act 


would be necessary. 


No Towers recommended that intervenors be 
awarded, costs) as they #aremeincurred. Tie 
following procedure was proposed: 
ike Intervenors should provide proposals. to 

the Board, containing a statement of work, 

along with a rough schedule including 
"milestones'', and an estimate of the costs 
involved in the proposal. 
he The Board would approve or disapprove of 
the proposals, based on a presentation by 
intervenors, as well as comments by the 
applicant, and cross-examination by the 
applicant and the Board. 

S}. LE SappLcovedmes Chew eIntenvenol, Ses Droposar 
would be handled in the same way as any 
government contract, with periodic reviews 


at "milestones" defined on the schedule. 
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SS 


Payments would be dispensed to the inter- 


venor as expenses (validated by 
necessary paperwork) were’ incurred. 
Board could determine that if progress 
not being made according to the plan, 
would suspend further funding for 


proposal. 
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ISSUE 8: SHOULD COSTS BE DETERMINED IN ACCORD- 
ANCE WITH A FIXED SCALE (TARIFF), 
SUBJECT TO INDIVIDUAL DETERMINATION 
IN EACH CASE (TAXATION), SOME COMBIN- 
ATION OF BOTH, OR SOME OTHER ALTER- 
NATIVE? 
Ontario Hydro recommended that the Board 
allow a reasonable per diem measure of costs in 


Fespectmotemtiesminvolvementeolsintervenor coun 


sel and expert witnesses. 


Energy Probe asserted that a tariff (with 
built-in cost of living escalation) would pro- 
vide a convenient base for predictable cost 
awards. However, the tariff would merely pro- 
vide a starting point in negotiations between 
thesvintervenoGe andsetiesapplicanGsaras ‘anminter- 
venor should be able to ask for market value. 
Where the parties could not agree on the quan- 
tum, then the matter should first be referred 
tomsboard  Counselagsand@erainding resolution, gait 
should be resolved through some taxation mech- 


anism involving the Board. 
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Energy Probe submitted that the tariff 
should allow for all receipted out-of-pocket 
expenses including experts' accounts, and for 
counsel fees (including preparation). Per diem 
rates should be set for the time spent by indi- 
viduals or staff members of intervening groups 
on preparation or attendance as witnesses or 
self-counsel. All of these expenses, if seen 
as unreasonable in the circumstances, could be 
challenged by the applicant through the taxa- 


tion mechanism. 


Mr. Giffen recommended that both the costs 
of intervenors and utilities be taxed with 
detailed disclosure of all costs paid to coun- 
sel and experts. Rates for fees should be set 


on an hourly basis. 


CELA submitted that a tariff should be 
established by the Board with a certain amount 
of ‘flexibilaty= ‘bul lter in eevee mea eLange Sof 


counsel or expert fees). A tariff would provide 
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some certainty as to the range of costs that 
may be awarded. CELA recommended that in cases 
of dispute, any intervenor could have its ac- 
count taxed by a person appointed by the Board 
and CELA envisaged that a Board staff official 
would act as taxing officer. 

CELA suggested that costs for staff coun- 
sel be calculated on a per diem rate, and not 
Ongetile basis sob Bralremarkety value. "CELA also 
maintained that experts and outside counsel 
COSLSMOCHIDALGMOnmamtarltitebasis, “and not! accor 
ding to fair market value in order that there 


be a degree of certainty. 
FONOM recommended that costs should be 


taxed, such that an individual determination 


may be made in each case for each intervenor. 


Union recommended that a bill of costs 


should be prepared after an award of costs in 
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accordance with the Supreme Court Tariff and 
submitted to the Board. Expenses should not be 


allowed to exceed the Tariff. 


The NDP recommended that the Board 
establish a taxing mechanism for assessing 
intervenors' statements of costs. Guidelines 
should be established to indicate which expen- 


ses would be considered legitimate. 


The CAC recommended that costs should be 
subject to individual determination in each 
case. The CAC suggested that in rate hearings 
the intervenor should submit a statement of 
costs to the applicant with a view to reaching 
an agreement on the total amount. If agreement 
is not reached, the issue would be resolved by 
the Board panel whose decision would be final 
and binding. The CAC suggested that in policy- 
making hearings the Board panel or the entire 
Board should have the responsibility for fixing 


and approving cost awards. 
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Northern recommended that costs should be 
fixed in an amount by the Board panel hearing 
the particular proceeding at the conclusion of 
that hearing after submissions are made as to 
the amount sought and expenses claimed. 
Northern suggested that the amount’ allowed 
should reflect the extent to which the inter- 
venor seeking costs has contributed to a better 


understanding of the issues by the Board. 


Inter-City recommended that an intervenor, 
if otherwise eligible for costs, should be paid 
costs reasonably incurred in intervening. 
Intern-City= didpunoce thinks it eappropriate that 
the Board establish a schedule of hourly rates 
for counsel and expert witnesses. A lawyer or 
consul Cant’ s ehounly rates ismonly* part of the 
equation, “total time spent, quality of work and 


contribution being of equal importance. 


CFB submitted that an intervenor applying 


for an award of costs should be required to 
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provide an affidavit setting out its costs with 
sufficient particularity so as to enable the 
applicant utility and the Board to determine 
whether or not the expenses are reasonable. 
Copies of supporting invoices and a detailed 
calculation of fixed and overhead expenses, 
where applicable, should be included. 

CFB recommended that awards should be on a 
solicitor-and-own-client basis, in order. to 
allow sufficient freedom for useful and reason- 
able participation. CFB submitted that if the 
Boards prefrerse tO =Se len dees call camo tem COS (S).mmmiac 


should be one that will enable intervenors to 


attract experienced, competent counsel with 
skills comparable to those of counsel used by 
the applicant companies. The most appropriate 
rate would be on the scale of the Supreme Court 
of Ontario, with some leeway for the degree of 
aGULVeNpalGtiicipaclOneeDyesCOunse anal stinewnear— 
ing. Alternatively, consideration might be 
given to .an pode rate, which is more common 


in cases requiring extensive preparation. 
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North York Hydro maintained that neither a 
fixed scale nor taxation would appear wholly 
appropriate, but it is likely both would be 


necessary. 


No Towers suggested that the Board approve 
proposals of intervenors' estimated costs in 
advance after hearing representations. 

No Towers recommended that costs_ would 
then be awarded to intervenors (validated by 
the necessary paperwork) aS expenses’ were 
incurred. Scheduled periodic reviews by the 
Board would permit a determination as to wheth- 


er funding for the proposal should continue. 
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ISSUE 9: WHO SHOULD DECIDE TO WHOM COSTS ARE 
AWARDED; THE PANEL HEARING AN APPLI- 
CATION? OTHER BOARD MEMBERS? BOARD 
STAFF? PERSONS NOT CONNECTED WITH 
THE BOARD? 

Mr. Hubscher suggested that intervenors 
apply for funding to a proposed independent 
Office of the Consumers' Advocate for the Board 
and the Ministry of Energy. A decision of this 
Office on funding could be appealed to the 


Ombudsman. 


Ontario Hydro submitted that the Board 
that is empowered to award costs and the award- 
ing of costs should be left solely to the 
judgement of the Board. However, Hydro consi- 
dered that the parties ought to have an oppor- 


tunity to make submissions pro and con. 


Energy Probe maintained that costs should 
be automatic unless challenged by the applicant 
Oley In the event of a challenge, the 
Board would hear argument but should apply the 
principle that the burden of disproof rests on 


the applicant utility. 


REPORT OF THE BOARD 


FLOWERS Flowers Canada suggested that costs in 
CANADA advance could be awarded by the Board after a 
preliminary hearing to determine whether or not 
proposed research would be beneficial and to 


determine the financial need of the intervenor. 


MR. JAMES A. Mr. Giffen appeared to be in favour of 
GIFFEN, Q.C. having cost awards decided by members of the 
Board, but also adopted the submissions of 


FONOM. 


CITY OF Kitchener submitted that the awarding of 
KITCHENER costs should be entirely within the discretion 


of the Board hearing an application. 


CANADIAN CELA recommended that the panel of the 
ENVIRONMENTAL Board hearing the application should decide 
LAW whether the criteria for intervenor’ funding 
ASSOCIATION have been met. Disputes as to quantum would be 

referred to the Board's taxing officer who 


should be a Board staff official. 
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FONOM submitted that the Board Members who 
heard the evidence should decide eligibility 
bOmeaGOSitewaWwardSauinasthices first Sinstance,. sand 
authorize a taxing officer to determine the 
quantum of such awards with a right of appeal 


to the Board. 


Union recommended that the costs should be 
Spoken to at the conclusion of a hearing before 
the panel hearing the application and should be 
addressed. in the Board's decision. Once a bill 
of costs is submitted, it should be considered 
by that panel of the Board. The utility should 
be given an opportunity to comment on the 
appropriateness of the bill before the Board 
makes a decision. The costs finally awarded 
should then be the subject of a separate Board 


order. 


The CAC recommended that the Board panel 
Slitting ON) sdieeparticular ol .application should 
decide to whom costs are awarded, with the 


intervenor having the right to appeal an 
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adverse decision to the entire Board. The 
Board panel would also determine the quantum of 
costs in cases where the intervenor and appli- 
cant utility have not reached agreement on the 


total amount. 


“Northern recommended that the Board panel 
hearing the particular proceeding should decide 
to whom to award costs. Northern believed the 
Board panel is best suited to decide the amount 
of the cost awards since, unlike a taxing 
Master, the panel is concerned with what should 
Dewmaiucludedein= themappi can Galt lilt ys.s @cOsS temo 


service. 


Inter-City recommended that the decision 
on eligibility and the quantum of the cost 
award should be made by the panel hearing the 
application. Inter-City submitted that argu- 
ment for eligibility and the statement of costs 
should be made as part of an intervenor's clos- 


ing argument. The Board would make its decision 
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ONnwecLLMUDiL! CYeeD rl Oba vo —athew issuance  Ofsmits 
decrsmon, one thew utititcyis application, so ‘that 
the intervenor cost award could be reflected in 


the utility's approved revenue requirement. 


CFB recommended that the Board panel hold 
a Simple inquiry at the conclusion of the hear- 
ing to determine whether and to whom costs 
should be awarded. If awarded costs, an inter- 
venor would then submit its affidavit of costs 
to the Board and the applicant utility would be 
allowed to make submissions in writing. Alter- 
natively, a brief oral argument could be held 
in the presence of Board Counsel who would pro- 
vide written reasons, appealable to the Board. 
CFB submitted that a full scale taxation should 
only be ordered by the Board in the case of 


serious inadequacies in the affidavit. 
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North York Hydro maintained that if the 
"usefulness'' criterion is used as a consider- 
ation in awarding costs, then the panel hearing 
an application is best qualified to decide to 
whom, and the degree to which, costs should be 
awarded. North York Hydro suggested that cost 
awards be decided in a hearing separate from 
and following the main hearing. 

North York Hydro recommended that = an 
appeal procedure be established to a body other 
tian tNeme boardgame pel napsmea rm coluntu. North York 
Hydro opposed an appeal to the Board, because, 
in its opinion, Board panels are not noted for 
contradicting or reversing positions taken by 


other or previous panels. 


No Towers recommended that the Board 
decide whether costs should be awarded to an 
intervenor at an early stage, periodically 
review the progress of the intervenor, and dis- 
pense money to the intervenor as expenses are 


incurred. 
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ISSUE 10: WHO SHOULD BEAR THE BURDEN OF SHOW- 
ING THAT COSTS SHOULD OR SHOULD NOT 
BE AWARDED IN A PARTICULAR CASE? 


ONTARIO The OMEA's view was that those intervenors 
MUNICIPAL who seek and receive a cost award should be 
ELECTRIC prepared to account for their expenditures and 
ASSOCIATION to demonstrate a purpose for each major item. 

ONTARIO HYDRO Ontario Hydro's position was that awards 


should be limited to those intervenors having 
financial need and that intervenors should be 
required to demonstrate to the Board that the 
effectiveness of their intervention was direct- 
ly related to their reasonable expectation of a 


cost award. 


ENERGY PROBE Energy Probe claimed that applicants gen- 
erally do not have to prove their costs and 
persuade the Board of the value of their appli- 
cation in order to receive costs (from their 
"subscribers'"), and it argued that intervenors 
should not ordinarily be required to meet such 


Lesicts. 
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Energy Probe submitted that so long as an 
application for costs is properly made with the 
necessary documentation, there should be a pre- 
Sumption that costs will be awarded with the 


burden of "disproof" resting with the applicant. 


Flowers Canada suggested that for an in- 
tervenor to receive costs in advance, it would 
have to demonstrate that the proposed research 
could ultimately benefit vall parties and) sthat 


Pte ise ne financvauneed, 


Mr. Giffen recommended that the’ onus 
should be on the applicant utilities to ‘show 
that the intervenors are not entitled to 
costs. However, Mr. Giffen also adopted the 


submission by FONOM. 


CELA submitted that once an intervenor 
satisfies the criteria for the awarding of 
costs there should be a presumption, in a 


general sense rather than a legal presumption, 
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tha PeAcCoSts = wil lepbes: awarded: An intervenor 
WOULdB@EDem regi nede atom rilessanwapplication, for 
costs with necessary documentation. There- 
after, there would be a burden on the applicant 
to show that costs were not related to actual 


expenditures or were not warranted. 


FONOM recommended that intervenors be re- 
quired to demonstrate that the Board's eligibi- 
lity criteria have been met. The Board should 
Deduitem aw whttten applicatvon, setting “out the 
reasons why costs should be awarded, having 
regard to the circumstances of the case and the 


CHliteriay. 


Union recommended that the burden should 
be on the .person seeking costs to show that 


costs should be awarded in a particular case. 


The CAC maintained that the burden of 
proof rests with an intervenor to show that its 


intervention qualified for an award of costs. 
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Northern submitted that the onus should be 
on the intervenor to show that it has satisfied 
themeeboandas “eligi bilvty secritenra fou cos. 


awards. 


Inter-City submitted that argument’ for 
eligibility of costs should be made as part of 


an intervenor's closing argument. 


CFB maintained that the onus should be on 
the intervenor to show that it should be award- 
ed costs, so long as the criteria for awarding 


costs were reasonable. 
Northee Yorks Hydro submitteedm’that) inten 
venors should be required to justify an 


application for and the costs being sought. 


Although No Towers did not address this 


issue specifically, its suggestion that an 
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intervenor seeking interim costs would prepare 
and present a costs proposal to the Board for 


approval and periodic review does cover this 


issue. 
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ISSUE 11: WHAT SAFEGUARDS MAY BE NECESSARY TO 
AVOID COST AWARDS BEING’ WASTED, 
EITHER BY APPLICANTS OR BY _ INTER- 
VENORS? 

The OMEA recommended the adoption of 
regulations enacted by the Alberta Energy 
Resources Conservation Board which deny costs 
to otherwise eligible intervenors in certain 
circumstances which were set out under Issue 3. 

It also noted that the APUB may refuse to 
Davescees COP OLrLicialse of "intervenors, »~to com-= 
pensate for time spent educating either the 
Cia eCnt more tiew lAwyers,="Or —toO, award "costs for 
activities helpful to the intervenor solely for 


purposes other than the hearing in question. 


Mr. Hubscher did not address this issue 
specifically. However, he did mention that to 
be eligible for a costs award the intervenor 
must be expected to contribute to the hearing 


and be in financial need. 


Paar 
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Ontario Hydro mentioned various safeguards: 

is Cleariy defined eligibility criteria (based 
on whether the intervenor made an effect- 
ive contribution and the financial need of 
the intervenor. 

ane In extreme cases of wasteful or repetitive 
participation, costs could be awarded 
against an intervenor. 

oe Streamlining of interventions by having 
customer-representative groups (for exam- 
ple OMEA, AMPCO, ONGA) represent the in- 
terests of their respective constituen- 
cies, and streamlining of interventions by 
encouraging groups of individuals without 
Lawyie CSeelO sSCCK@MELeCDLeESentatcLon mm tnLougl 


Special Counsel. 


Energy Probe maintained that costs should 
only be denied if the Board is persuaded that a 
particular intervention was frivolous or other- 
wise irresponsible. 

Energy Probe stated that the Board should 


not, in the absence of irresponsible behaviour, 
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engage in weighing the value to the Board of 
the intervention as a means of determining 
appropriateness of costs. 

Energy Probe maintained that it is incon- 
ceivable that a public interest group would 
intervene without some basis of support from 
the population for its views and that these 
views should be respected. 

Energy Probe argued that the _ proposed 
safeguards surrounding interim costs, along 
with a tariff, should guard against excessive 
spending. The tedium and length of the hearing 
process is perceived to provide ample protec- 
tion from marginally interested parties who 
might unduly delay the hearing and _ waste 
costs. Moreover, problems due to unduly repe- 
titious interventions can be met by the Board's 
GOlL LT OlmsO Le USM OWNED DOCCSS mm LOLsEe Xalp Lert ie 
limitation of repetitious cross-examination and 


the amalgamation of similar interrogatories. 
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Flowers Canada suggested that the Board 
could determine from the initial presentation 
of the intervenor whether research would be 
beneficial ~and= “could =ethen “award Ssufficiene 
funds to develop the needed research or carry 


out the research internally. 


Mr. Giffen adopted the submission of FONOM 
which recommended that intervenors submit docu- 


mented applications for cost awards. 


Kitchener did not address this issue 
specifically. However, it did mention that to 
be eligible for costs an intervenor must have 
made an essential or substantially useful con- 


tribution to the hearing. 


CELA mentioned a number of safeguards to 
prevent cost awards from being wasted: 
Ly. Without a substantial contribution to the 
proceedings or acting responsibly, costs 


would not be awarded. 
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Costs would not be awarded if the inter- 
vention was) frivolous or | vexatious. By 
"frivolous or vexatious'' CELA would in- 
clude an intervention that took an inor- 
dinate amount of time on _  non-central 
issues or matters that the Board consider- 
ed irrelevant. 

Full accounting and documentation. 
LOmmavVOLdGmeGuplication,yeaaintervenors with 
Similar cases might be required to make 
one presentation or divide between them 
Enesexperts sand -lawyers/=costs. 

A pre-hearing conference could determine 
the nature" of the. evidence that’ is to be 
presented by intervenors to avoid over- 


lapping witnesses. 


IGUA suggested that responsible participa- 


tion by intervenors could be encouraged by the 


possibility of awarding of costs against inter- 


venors where appropriate. 
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FONOM recommended a documented application 
ETOmM) sGhe wintervenol  loltivewith Lespect. tor 1Te- 
quests for post-hearing cost awards and for 
interim awards. Such documentation would be 
Supported by appropriate affidavits, undertak- 
ings and representations in an effort to avoid 


the wasting of cost awards. 


Union mentioned various safeguards’ to 
avoid costs being wasted: 

ive The’ Board” should = deny “intervenor  ~status 
where a number of persons seek to inter- 
vene and their interests can be adequately 
represented by Board staff and counsel or 
other intervenors. 

Me Costs should be awarded against an inter- 
venor who substantially and unnecessarily 
prolongs the length of the proceedings by 
dealing with irrelevant issues and conduc- 
ting unnecessary cross-examination. 

hes The person seeking costs should bear the 
burden of showing that costs should be 


awarded. 
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themsbisttl Motercosts feshoutld, ibe  yprepared in 
accordance with the Supreme Court of 
Ona r iomlars £ fey 

The person seeking costs should submit a 
bill of costs to the Board to be consider- 
ed by the panel hearing the application. 
The party against whom costs are awarded 
should be afforded an opportunity to com- 
Nel UeOneetnemeappnophiatenessmof the 9 bill 


before the panel's decision. 


The NDP mentioned a number of safeguards 


to avoid costs being wasted: 


Lf. 
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Clear eligibility guidelines should be 
devised by the Board and incorporated into 
a statement of government policy for all 
to see. 

The Board should require that citizens' 
STOUPSMWLCI essentially the wSame sinterest 
Goordinatemstheiay presentaGion sand, sharewsa 


cost award. The NDP suggested that staff 
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discussions with intervenors’' once they 
have indicated they are going to make a 
presentation, rather than a pre-hearing 
conference, would ensure this coordination. 
The Board should make only partial interim 
cost awards with the promise of further 
cost awards only for responsible contribu- 
tions at the hearing to prevent the wast- 
ing of interim cost awards. 

The Board should deny costs where an 
intervention is frivolous or vexatious. 
Guidelines would establish what expenses 
are legitimate. There would be a mechan- 
ism for reviewing intervenor's statements 


of costs. 


The CAC maintained that should the Board adopt 


a policy of making cost awards for intervenors, 


a record of decisions would then be developed 


which would indicate to intervenors’ whether 


their planned intervention would qualify for a 


cost award. 


164 


NORTHERN AND 
CENTRAL GAS 

CORPORATION 

LIMITED 


REPORT OF THE BOARD 


ThegeCA CEES Catedemaliiatus! tae LSadUnhcuctiiet &tO 


determine whether the amounts expended by an 


applicant in a rate proceeding have all been 


necessary and efficiently allocated and is 


unable to recommend a procedure to ensure this 


is the case. 


Northern stated that various safeguards to 


prevent costs being wasted were needed: 


ie 
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Clearly defined eligibility enite rian 
including the intervenor's contribution to 
a better understanding of the issues by 
the Board and demonstrated financial need. 
The holding of a pre-hearing conference 
for the purpose of attempting to avoid 
duplication of representation at the hear- 
ing. 

The denial of costs for a frivolous inter- 
vention. This safeguard may be necessary 
in addition to the holding of- a pre- 


hearing conference. 
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4. The Board panel could control its process 
and prevent intervenors from dealing with 


irrelevant issues. 


Inter-City recommended that a pre-hearing 
conference be held to determine if there is 
duplication of effort by intervenors and, if 


so, to eliminate such duplication. 


Various safeguards to prevent costs being 
wasted were set out: 

WA Clearly defined eligibility criteria with 
emphasis on the contribution of the inter- 
venor to the hearing. 

ie The onus on intervenors to consult before 
a hearing to avoid duplication of effort: 
CFB did not think it necessary that a for- 
mal pre-hearing conference be held, but 
had no objection if one was required. 

3. An interim cost awards scheme could award 


costs Datta. before the hearing, 
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during the hearing and at the end of the 
hearing. CFB believed that the fact that 
the intervenor may be penalized for lack 
OFPSCONtCribution ime thes middle or latter 


part of the proceedings is a good control. 


4. As long as there are reasonable criteria 
for awarding costs the onus would be on 
the intervenor and if the Board found the 
intervenor's affidavit and bill of costs 
inadequate, then it would be returned for 
further documentation. The applicant com- 
pany could make submissions in writing 
setting out any objections. 

“NORTH YORK North York Hydro suggested some safeguards 
HYDRO to prevent costs being wasted: 

Le Cost awards limited to intervenors’ who 
have made a recognizable, useful contribu- 
tion at the hearing. 

ae A pre-hearing conference to allow for the 


identification or presentation of issues 


and appropriate expertise necessary to 
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accomplish the Board's responsibility in 
the most effective and least costly man- 
ner. North York Hydro favours the joining 
together of groups for the purpose of 
intervening. 

The awarding of costs to applicants when 
they have been put to unnecessary expense 
by intervenors. 

The right to appeal a cost award to a body 


other than the Board. 


No Towers maintained that the Board should 


award costs to an intervenor as expenses are 


incurred. The Board would review periodically 


an 


intervenor's progress and if not satisfied; 


it could suspend further funding for the inter- 


vention. 
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ISSUE 12: WHAT PROCEDURES SHOULD BE USED TO 
ENABLE THE BOARD TO DECIDE COSTS 
QUESTIONS EFFICIENTLY BUT FAIRLY? 

Mr. Hubscher proposed that intervenors be 
funded in advance through an independent Office 
of the Consumers! Advocate for the Board and 
the Ministry of Energy. Groups or individuals 
would apply to the Office for limited funding 


with a right of appeal to the Ombudsman. 


Energy Probe suggested that where a chal- 
lenge is made by an applicant to the appropri- 
ateness of a cost award before the Board (as 
opposed to the appropriateness of a particular 
expense by way of taxation), the Board should 
treat the matter as a formal motion, requiring 
written reasons, and thereby provide guidance 
for future cost awards and allow for review. 

Energy Probe recommended that taxation of 
costs could be handled by one member of Board 
staff in cases where Board Counsel has not been 


able to facilitate a settlement. 
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Flowers Canada submitted that in order to 
obtain costs in advance an intervenor must at- 
tend an initial Board hearing and demonstrate 
both financial need and the worthiness of pro- 


posed research. 


Mr. Giffen did not address this issue. 


However, he adopted the submission of FONOM. 


According to CELA, the combination of the 
use of established criteria for funding, the 
filing of a detailed application for costs, a 
tariff and the opportunity for taxation, should 
enable the Board to decide cost applications 
efficiently without the need to spend an exces- 
sive amount of time hearing arguments on the 


cost issues. 


FONOM maintained that the filing of 
written submissions with the Board and _ the 
Board authorizing attendance by the intervenor 
before a taxing officer to determine’ the 


quantum of such awards, would assist the Board 
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in deciding cost questions effectively and 
equitably. There would be a right of appeal to 


the Board from the taxing officer. 


Union recommended that the panel hearing 
an application should hear arguments on costs 
at the conclusion of the hearing and _ should 
address the issue in its decision. Where costs 
are awarded, a bill of costs should be prepared 
by the person awarded costs and submitted to 
the Board. Phew Dt aleses ould abe s Dp ceparved main 
aACCOULCANCCHEWLCiipatilcascUpDLemMeesCOUntslarntt, and 
should be considered by the panel hearing the 
application as they are in the best position to 
make an assessment. The applicant should be 
given an opportunity to comment on the appro- 
priateness of the bill before the Board makes a 
decision. The actual costs awarded should then 


be the subject of a separate Board order. 
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The NDP did not address this issue in de- 
tarde It envisaged the Board deciding whether 
costs should be awarded in the first place, and 
an intervenor then submitting a statement of 
costs which would be assessed by a mechanism to 


be established by the Board. 


The CAC recommended certain procedures for 
the Board to use in deciding cost questions. 
Prior to a hearing the Board should: 

Ll: Develop and publish policy guidelines for 
cost awards to intervenors and circulate 
these guidelines to parties known to have 
an interest in this subject. 

26 Ensure that information relative to the 
Board "se policy sone@cos tse usesincluded sing aie 
notices of public hearings. 

During a hearing the Board should: 

he Entertain requests for interim cost awards 


and decide same. 
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ke Evaluate the content of intervenors' 
briefs, the thoroughness of preparation 
and the relevance of cross-examination. 

bs Consider the issues raised by an inter- 
venor and their importance to an improved 
understanding of the implications of the 
applicant's case on its customers. 

4. Make cost awards for intervenors on a gen- 
erous basis in order to encourage public 
participation in the hearing process. At 
the same time, reject applications for 
cost awards where the intervenor has not 


been responsible. 


Northern recommended that costs be fixed 
in an amount by the Board panel hearing the 
particular proceeding at the conclusion of the 
hearing after submissions have been made. The 
submissions would be as to the amount sought 
and expenses claimed. The amount’ allowed 
Should reflect the extent to which the inter- 
venor seeking costs has contributed to a better 


understanding of the issues by the Board. 
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Inter-City recommended that argument for 
eligibility and the statement of costs should 
be made as part of an intervenor's closing 
argument. The Board would then be obligated to 
make) agsdeciston one elie bill Cy (prloretomene 
issuance of its decision on the company's app- 
lication so that any intervenor cost award 
could be reflected in the applicant's approved 


rate base and revenue requirement. 


CFB recommended that the Board should hold 
a relatively simple inquiry at the conclusion 
of the hearing .to determine whether costs 
should be awarded and to whom. CFB maintained 
that it is preferable for the decision to be 
made at that time, when the contributions of 
the various parties are still fresh in the 
minds of the panel members. 

It recommended that to apply for a final 
award of costs, an intervenor should submit an 
affidavit setting out what its costs have been 


with substantial particularity so as to enable 
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the applicant and the Board to determine 
Wie ile resOleenO Umm these smecxpenscesm appear  nreason— 
able. It should include copies of supporting 
invoices where available and a detailed calcu- 
lation and apportionment of fixed and overhead 
expenses where applicable. 
CFBebelileved@tnatwtaxatvoneshould not £fol- 
low as a matter of course after an award of 
SO Suse If the intervenor's affidavit and bill 
OERBCOStSeRismslnadequatesyineithe-weyes of “the 
Board, it should be returned for the provision 
of further appropriate documents. CFB recom- 
mended that the applicant make submissions in 
writing, setting out any objections, with rea- 
Sons, @iaseatoms the Heve bawofifthe costs or as to 
particular items. Alternatively, a brief oral 
argument could be held in the presence of Board 
Counsel who would provide written reasons, with 
appeal to the Board. CFB submitted that in the 
absence of a serious concern as to facts con- 
tained in the affidavit or bill, the expense 


and delay of a_- full-scale taxation and 
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cross-examination on costs should not be order- 


ed by the Board. 


North SYork geHydro einaintained?s thatew i: sa 
"usefulness" criterion is a consideration in 
awarding costs, then the panel hearing an app- 
lication should decide the award of costs. It 
suggested that the intervenor be required to 
justify its application for costs in a hearing, 


separate from and following the main hearing. 


No Towers recommended that’ intervenors 
normally be awarded costs as they are incurred 
and that equal amounts of money be provided for 
the applicant and intervenors. The procedure 


it proposed for handling cost awards in a fair 


and balanced manner is set out under Issue 7. 
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CHAPTER IV - CONCLUSIONS OF THE BOARD BY ISSUES 


ISSUE 1: FOR WHAT REASONS SHOULD COSTS’ BE 
AWARDED TO INTERVENORS? 

While this Board may have been reluctant 
Wigetle eDast. —tOemadODt  SPeClt 1c procedures = 10r 
the awarding of costs to intervenors, a general 
move has been evident for some time towards a 
more liberal interpretation of the Board's dis- 
cretion under section 28 of the OEB Act, 

The Board believes it should have avail- 
able to it a broad range of opinions and infor- 
mation for its decision-making. Hearings be- 
fore the Board are becoming increasingly com- 
plex. In such circumstances the Board consid- 
CUSMmELNOtlemebULoluilno OSM tyes COWALCS a tne 
PUDIN CemINUCELES tC weWwh i Clan semIMD LL Clin ete ObD 
Act, there is an increasing need to ensure that 
ae DrOddperange OL m= INLeLeStsurlS s Leplescitea at 
the Board's hearings and that the essential 


DOT UCSmaLe mm cCanVaSsedme in, ssuULLLOLCNG pGepthn ato 
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develop a record that will provide the maximum 
assistance to the Board. 

Removal of the financial barrier to mean- 
ingful intervention on the part of interests 
having genuine concerns would, in the Board's 
view, enhance public awareness of and confi- 
dence in the regulatory process. Furthermore, 
without the informed intervention that the 
Board sees as necessary, there is a real danger 
that rate hearings will become non-representa- 
tive of all of the interests which the Board 
should consider in reaching decisions. The 
Board is not interested in the quantity of 
INCELVeENtIONS ~ per. see lather 1C) seeks CoO =pro- 
vide a forum in which balanced representations 
can be received from those who have something 
of value to contribute to the hearing. The 
Board has concluded that intervenors making 
such contributions should be recognized through 
the awarding of costs. 

The Board “does “not @accept sthe “views of 


some participants that the prospect of cost 
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awards will encourage parties to intervene even 
though their interest may be limited, nor that 
cost awards will encourage frivolous or vexa- 
tious interventions. If, however, such inter- 
ventions should occur, the Board believes it 
can  ~control’ )ithem. Moreover, by adopting a 
policy of awarding costs more regularly, the 
Board does not guarantee an award of costs to 
any particular intervenor. 

The Board considers that awarding costs to 
intervenors will not necessarily prolong the 
hearings. While the overall cost of hearings 
may sincrease einrtially ers the ~additional iicost 
will be worthwhile if the overall objective of 
improving the flow of information for decision- 
making purposes is achieved. Probably the most 
compelling rationale for cost awards is that it 
Shouldgyencouragesethesetlowmaol gehi ghae qualicty, 


helpful information to the Board. 
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ISSUE 2: IN WHAT KINDS OF PROCEEDINGS SHOULD 
COSTS BE AWARDED? 

The types of proceedings most often before 

the Board are: 

fo) Gates applecatlonsiem eclties directly from 
gas utilities, or by reference in the case 
OfeOntamiomiHydiro ; 

fo) ELANGMESG SeemCehClt lCaLeSHOLerpUD LLCs CONVEeN- 
ience and necessity, and leave to constr- 
UGtm La ca Litles: 

fe) policy-making or generic hearings dealing 
with specific issues; and 

fe) the transfer of ownership of a gas utility, 
Some participants suggested that the Board 

Should not distinguish between these types of 

proceedings in determining whether costs should 

be awarded. Some thought costs should be awar- 

ded only in extraordinary hearings and others 

recommended costs be awarded in all but generic 


or policy-making hearings. 
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In each type of proceeding the Board is 
required to test fully the information provided 
by the participants during the hearing and in 
each case intervenors can play a major role in 
contributing to the Board's understanding of 
the issues. 

The Board has decided, therefore, that 
subject to the limitation indicated in the 
conclusions under Issue 5, there should be no 
distinction among the different types of pro- 
ceedings and cost awards may be made in any 


proceeding before it: 
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ISSUE 3: WHO SHOULD BE ELIGIBLE/INELIGIBLE FOR 
COST AWARDS? 

The Board does not believe that the 
awarding of costs should be limited to inter- 
venors in financial need and accepts the City 
of Kitchener's view that, in the awarding of 
costs, a substantial contribution to the 
Board's understanding is a more relevant factor 
Chanwthateorts financval= need: 

Furthermore, the Board sees it as extreme- 
byendi tervcule sea £ Snot. impossible, sto determine 
clearly whether intervenors are financially 
nNecdyeumeelhe sboardmacceptsm@tiatmingisome cases int 
intervention 1s a genuine priority the inter- 
venor will find the money, but considers that 
there are other cases where this does not occur. 

It is recognized that an intervention has 
Deena and @presumab lygewilii@econuinucs | CoPebDe jaa 
matter which may be more easily afforded by 


some intervenors, such as industry associations 
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Or Pindustrijal Wiusers; that have relatively 
narrow self-interests to address in an inter- 
vention. On the other hand, it would be wrong 
to suggest that simply because such groups are 
self-interested, they do not contribute to the 
better understanding of wider issues, to the 
benefit of the more general customer interest. 
In. this connection, it ,was suggested to 
the Board that the current policy of the APUB 
be adopted, whereby intervenors are considered 
eligible for cost awards if the intervention 
has been effective in testing the applicant's 
case to the benefit of all customers, and not 
merely directed to benefits which would flow to 
the intervenor or its associated customer 
class. ° Inethis vein, several participants sug- 
gested that major customers seeking direct eco- 
nomic benefits should not be awarded costs. 
Against these differing viewpoints’ and 


recognizing that determining precisely whether 
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an intervention is directed beyond self-inter- 
est towards more common ground can be a diffi- 
Cult ===task y= =the =sboard has concluded that” an 
intervenor will not be required at this time to 
demonstrate financial need, nor that its inter- 
vention goes beyond narrow self-interest, in 
order to be eligible for a cost award. 

However, financial need, direct economic 
benefits obtained, and the self-interest invol- 
ved are all factors that the Board will take 
into’ account in exercising its discretion to 
award costs and it will weigh these in con- 
FUNnCELON switch ethe Fcontributionwemade by. the 
intervenor in determining the proportion of 
costs to be awarded. 

Several participants suggested that costs 
not be awarded to municipalities that have the 
power to pass on the costs of intervention 
through taxation or user charges. The Board 


is, however, persuaded by the submission of 
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FONOM that it may be inequitable that non-gas- 
consuming taxpayers of municipal intervenors 
should have to contribute through municipal 
taxes towards the cost of advancing the 
interests of gas-consuming citizens. The Board 
also understands the reluctance of municipali- 
ties to levy additional taxes in order to fund 
interventions at the Board and, therefore, will 
not exclude municipalities from eligibility for 
cost awards. 

The Board accepts the view of most parti- 
cipants that the principal criterion for award- 
ing costs to an intervenor should be the degree 
of assistance. provided bysjethat intervenor, to 
the Board in examining the evidence and suppor- 
ting any contrary positions or proposals. 

The Board has reviewed all the eligibility 
criteria suggested by the participants and has 
concluded that it can establish considerations 


by which the Board will be guided as a general 
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rule in the exercise of its discretion to award 

costs to intervenors. Awards may be made to an 

intervenor who: 

a) has or represents a substantial interest 
in the proceeding to the extent that the 
intervenor or those it represents will be 


affected beneficially or adversely by the 


outcome; 

b) participates responsibly in the proceed- 
ing; and 

ch) contributes to a better understanding of 


the issues by the Board. 


Lisy, 
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ISSUE 4: FOR WHAT KINDS OF EXPENSES SHOULD 
COSTS BE AWARDED? 

Some participants suggested that specific 
expenses be considered in an award of costs, 
while others submitted that all expenses which 
were reasonably incurred and necessary for the 
preparation and presentation of a meaningful 
intervention should be allowed. 

Iie Boarde hasmconcluded? thatrtally kindssrof 
expenses that have been legitimately incurred 
in thes preparation# and presentation of an 
intervention should be considered in an award 
of costs. The following are the kinds of ex- 


penses that should be considered: 


a ) counsel fees (both "in-house" and extern- 
al); 
bd) fees of expert witnesses including prepar- 


ation and presentation; 
Gc) consultants' fees; 


d) anehonoranlum gat gaepere diem Porn jproy rata 
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rate for individuals preparing and appear- 


ing on their own behalf or on behalf of a 


group; 
e) staff time spent in preparation and pre- 
sentation; 
ts) disbursements reasonably incurred and re- 


ceipted, relating to the proceedings; and 
g) transcript and photocopying costs. 

The costs for which an award is_ sought, 
however, must be reasonable in the circum- 
stances and must have been incurred directly 
and necessarily for the purposes of the 


proceedings. 
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ISSUE 5: WHO SHOULD PAY COSTS AND UNDER WHAT 
CIRCUMSTANCES? 

The majority of participants favoured the 
DAyICn GemOtmeernLeLVeNnOrs ™ =COSCSaby sither appli- 
Cant A few participants recommended that 
under certain circumstances costs should be 
awarded against an intervenor, for example, if 
the intervention was frivolous or vexatious. 
It was also the view of some, that in respect 
of policy and generic hearings, costs should be 
paLvdmout MOteboarcdw tundsmallotted Stomiteyby the 
government for such purposes. 

The Board has concluded that, generally, 
any cost awards resulting from proceedings 
before the Board should be borne by the appli- 
cant, including Hydro for references under s.37 
OreschewOLBMACtA ein Cases where ealeintervenction 
is) frivolous 2or ‘vexatious; thes Board may con- 
sider awarding costs against an intervenor. 

Wiche@respect Sto generics Nearings, which 


are special types of proceedings without an 
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applicant, the results may be of benefit to: the 
gas utilities “or Hydropeas (well maseato. inter. 
venors. Similarly, in references where there 
is no specific applicant, the issues to be re- 
viewed are usually of interest to and may 
affect many, if not all, of those associated 
with the regulatory process. ingethiese ecases. 
ordering costs to be paid by customers of the 
utilities would generally not be justified. 

Nevertheless, there may be instances where 
a particular participant or type of participant 
stands to benefit from a generic hearing or a 
reference and the Board in exercising its 
discretion» Mays requites sucniga sparticipants.to 
pay, Costs: 

In» the Board's opinion, however, in keep- 
ing? Bwitheeutse CONnCluisionee Neel Ssuc 92565 tnere 
should be no distinction among the several 
kinds of proceedings in which costs should be 
awarded and thus participants in generic hear- 


ings and references should be entitled to cost 
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awards if they meet the criteria and if funds 
are available. 

Tt) 1s the Board's preference that such 
cost awards be made from budgeted funds allot- 
ted by the Government of Ontario. However, 
until such time as the appropriate recommen- 
dation to government has been made and appro- 
ved, no cost awards will be made to partici- 
pants in generic hearings or references except 
insthescirccumstances described above. 

The Board will continue to charge its 
costs of a proceeding to an applicant utility 
and in a reference or generic hearing where a 
participant obtains benefits or relief of some 
nature, the Board may exercise its discretion 


to recover its costs from those who benefit. 


193 


REPORT OF THE BOARD 


REPORT OF THE BOARD 


ISSUE 6: SHOULD THE APPLICANT'S COSTS _ BE 
TREATED THE SAME AS, OR DIFFERENT 
FROM, INTERVENORS' COSTS? 

As noted in the Introduction, there may 
have been some confusion as to the meaning of 
this Issue. A number of participants responded 
thats ine the “event of fan “unjustified” or unnec= 
essarily prolonged application, the applicant's 
customers should not bear the costs. Others 
felt’ *that*-intervenors who make frivolous or 
vexatious interventions should pay the appli- 
Cantsis Pecos cs. These are really responses to 
Issue? 5; Another participant submitted that 
there #should be "a tariff with a “range of fees 
applicable to both intervenors and applicants. 

This is really a response to Issue 8. 

Nevertheless, the submissions as a whole 
were sufficient to enable the Board to draw a 
conclusion with respect to this Issue which has 
been ‘interpreted to mean "Should applicants' 
and intervenors' costs be treated by the OEB in 


the same way?" 
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In the interests of creating a more equit- 
able system for all parties, the Board will 
continue to examine all of the costs of appli- 
Cank UtLI1 ies .sincHudingsthe=costs=of=pLocced. 
ings before the Board, and will disallow those 
found not to be prudent nor necessary and, as 
well, will examine documentation in the same 
way as for intervenors who have been found 


eligible for costs. 
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ISSUE 7: SHOULD INTERIM COST AWARDS BE MADE 
AND TLE sO, SUBJECT 10, WHAT, CONDI- 
TIONS? 

At the hearing several participants 
addressed the issues raised in the Joint Board 
decision in the Hamilton Expressway Case. The 
application for sudicials review, ;of this _decis- 
ion was scheduled to be heard in the Divisional 
Court and the legal issues under review were of 
relevance to this proceeding. 

Inweview sOtLesthes SUDMLSSLONS) teceived) £Erom 
participants in this proceeding and the Board's 
des TECMLCOMGIATULY siiewitahasethes jurisdiction to 
make interim awards in the future in appro- 
priate circumstances, the Board stated a case 
under section 31 of the OEB Act which was heard 
in mid-April, at the same time as the judicial 
review of the Joint Board's decision. 

During the course of the Divisional Court 
hearing, the Board amended its stated case to 


provide greater clarity. The Board put the 
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following question of law in its amended stated 
case: 


"Can the Board lawfully order interim 
costs to be paid in accordance with 
the following criteria and procedure: 


Lis Within 30 days of an application 
to =the boards LOnrmaneronuer won 4 
recommendation with respect’ to 
the rates of any public’ utility 
coming within the jurisdiction 
of * the “Board Yor erofem tne an- 
nouncement of any other public 
hearing by the Board, an inter- 
venor or would-be intervenor may 
apply to the Board for an inter- 
im award of costs if he 


a) has, or is representative 
of a group or class of cus- 
tomers which has, a direct 
or indirect™interest in- the 
outcome of the proceeding 
of such a nature that the 
intervenor or other party 
may receive a benefit or 
suffer a detriment as a 
result of the order or re- 
commendation made following 
the proceeding; 


b) can demonstrate to the sat- 
isfaction of the Board that 
he can contribute to a 
fuller and more fair hear- 
ing of “the issues by the 
Board; 


co) undertakes to participate 
in a responsible way; and 
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d) can satisfy the Board that 
he does not have sufficient 
financial resources’ avail- 
able to participate effec- 
tively in the proceeding in 
the absence of an award of 
costs under this section. 


hes Olimeele Cel C mm OL sallema pp ica von 
made under subsection (1), the 
Board may direct that an interim 
award of costs be made to the 
applicant on such terms as it 
considers reasonable, and_ the 
regulated company shall, forth- 
with, pay to the person. the 
amount set out in such award. 


Ly A person who receives an interim 
award of costs under subsection 
CZypeshaieebile= tans application 
for costs within 30 days of the 
conclusvons of the public hearing 
and, in addition, shall file: 


a) documentation that demon- 
strates that he has ful- 
Filled all the undertakings 
and representations made in 
support of the application 
for interim costs; and 


bd) where the amount of costs 
applied for differs from 
the amount of the interim 
award, financial documenta- 
tion to support the appli- 
cation. 


"Interim Costs" is defined as a con- 
tingent award of costs made at any 
time after the filing of an applica- 
tion with the Board, but before the 
delivery of the final decision by the 
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Board, such award to be used only for 

fees, counsel fees and expenses and 

under the supervision and control of 

the Board." 

Because the issue of interim cost awards 
is before the courts, the Board has concluded 
that it would be inappropriate to make any 
decision at this time on interim costs. The 
Board will, therefore, defer its decision as to 
the circumstances under which it would consider 
awarding interim costs if it had the jurisdic- 
tion, and on whether the Board would _ seek 
amending legislation if proved necessary by the 


Divisional Court's decision, until after it has 


been handed down and reviewed by the Board. 
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ISSUE 8: SHOULD COSTS BE DETERMINED IN ACCOR- 
DANCE WITH A FIXED SCALE (TARIFF), 
SUBJECT TO INDIVIDUAL DETERMINATION 
IN EACH CASE (TAXATION), SOME COMBI- 
NATION OF BOTH, OR SOME OTHER ALTER- 
NATIVE? 

There jwas snow consensus ‘among,*the, partici - 
pants as to which method was the most appro- 
priate for determination of the quantum of cost 
awards. Only Ontario Hydro and Union recommen- 
ded ‘thesuse of ea “tariff .or fixeds scale without 
also specifying some sort of taxing mechanism. 
The method of setting costs supported by the 
largest number of participants was by indivi- 
dual determination in each case (taxation). 
Most of those who sought a combination of tar- 
iff and taxation methods also sought a certain 
amount of flexibility in the tariff. 

A number of participants suggested that an 
intervenor, if otherwise eligible for costs, 
should be paid costs reasonably incurred in 
effecting its intervention. A tariff, however, 


was seen by some as providing some certainty as 


to the range of costs that might be awarded. 
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The Board has concluded that guidelines 
should be established which would contain a 
tariff with ranges for ‘fees and other levels of 
costs which the Board considers appropriate to 
be used in the evaluation of intervenor costs. 

The ‘canvit Owill ‘set. es tornemexample,. tie 
acceptable range of rates for preparation and 
hearing attendance of legal counsel and exper- 
ts. Reimbursement will also be established for 
the time spent by staff members of intervening 
groups * ore bys PAndividualswron preparation» on 
attendance as witnesses or self-counsel or as 
"in-house" counsel. The tariff will be intend- 
ed to provide for both a degree of certainty as 
to allowable expenses and efficient and timely 
processing of the cost applications. 

Until the Board has sufficient experience 
with the awarding of costs, however, all inter- 
venor costs will be taxed. At some future date 
the guidelines containing the tariff referred 


to above will be issued and the costs of an 
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intervenor will then be determined by a con- 
bination of~a tariff and Caxation. 

The Board will establish a taxation pro- 
cess that will take place after eligible inter- 
venors submit their Statement of SoSts, 
Initially intervenors will prepare a statement 
of costs in accordance with actual expendi- 
tures, but subsequently these should be pre- 
pared in accordance with the guidelines when 
issued. This taxation process is described 
under the conclusions of Issues 9 and 12. 

Taxation is intended to ensure that costs 
have been reasonably incurred, are related to 
the matter before the Board, and are supported 
by documentation. Ir statementssiol 1costsea-a re 
properly prepared in accordance with the guide- 
lines, then taxation need not be a lengthy nor 
COND LeGxuEDHOCeSS. 

In summary, the tariff in the guidelines, 
when issued, should provide some consistency 
and certainty in cost awards, yet the taxation 
process will allow for flexibility in making an 


individual determination in each case. 
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ISSUE 9: WHO SHOULD DECIDE TO WHOM COSTS ARE 
AWARDED; THE PANEL HEARING AN APPLI- 
CATION? OTHER BOARD MEMBERS? BOARD 
STAFF? PERSONS NOT CONNECTED WITH 
THE BOARD? 

All of the participants who addressed this 
issue recommended that the Board panel hearing 
Get CyesmmapDlicavlone SNOUlLd © Flrstyedecide 
Cligi bt lucy elon. cOSt awards. There were dif- 
fering opinions as to who should then set the 
quantum of costs. Some suggested the Board 
panel should also determine the quantum of 
costs as it would be most concerned with what 
should” be included in the applicant utility's 
cost of service, while others recommended that 
the quantum of costs be referred to a taxing 
officer who should be a Board official. Board 
Counsel was mentioned by CFB as the appropriate 
Board official to assume the role of taxing 
OLE Cen, 

A few participants suggested that a pro- 
cess for determining the quantum of costs 


should only be utilized if the intervenor and 
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applicant cannot reach agreement on the total 
amount. Those who addressed the question of 
appeals of cost decisions either suggested that 
the decision of the taxing officer could be 
appealed to the Board or, tf the Board) panel 
were to decide on the quantum of costs, an 
appeal would lie to the entire Board. North 
York Hydro, however, suggested that an appeal 
from a panel of the Board should lie elsewhere 
than to the full Board. 

The Board has concluded that the panel 
hearing an application should decide on an 
intervenor's eligibility for an award of costs 
and also the proportion of costs to be award- 
ed. The Board could, for example, find that an 
intervenor had met the criteria and was elig- 
ible fore costs, | DUte tld tel tomCONUlLOllG1 Ol mi COomsa 
better understanding of the issues was such 
that the Board would allow less than 


100 percent of its reasonably incurred costs. 


206 


REPORT OF THE BOARD 


- 


After the panel of the Board has determin- 
ed whether an intervenor is eligible for costs 
and what proportion of its costs should be 
allowed, the intervenor would then submit a 
Sudvenel MmOtmecasts —tOs Lie: Board for taxation. 
The = Boatdeuhasmdecided: thats it Pwill ~authorize 
its Board Solicitor (referred to as_ Board 
Counsel by some participants) to act as a tax- 
incmOL ti Cerematneme baxinge, Ott cer ee to amakeoud 
recommendation on the quantum of costs to the 
Board panel that heard the utility's applica- 
Bon. Ing thes-evente “that. the. Board) Solicitor 
has acted as Special Counsel (the representa- 
tive of the public interest) in a proceeding, 
the Board will authorize another Board official 
GO GtaaSm axing: Officer: 

AnaweODJGCELONS elon etic] pilax tng ee Otticer Us 
recommendation may be made to the Board panel 
and a hearing may be held for that purpose, if 
so requested, or if required by the Board. A 


Cost ondénawillo then .fo llow. 
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ISSUE 10: WHO SHOULD BEAR THE BURDEN OF PROOF 
THAT COSTS SHOULD BE AWARDED? 

Most participants stated that the burden 
of proof was upon the intervenor to show enti- 
Clement Coecosts: 

Energy Probe and Mr. Giffen submitted, 
however, that the onus should be on the appli- 
cant to establish that an intervenor is not 
entitled to costs. CELA submitted that once an 
intervenor had demonstrated that it had satis- 
fied the criteria for the awarding of costs, 
the burden should shift to the applicant util- 
ity to show that costs were not related to 
actual expenditures or were not warranted. 

The Board has concluded that it will be 
the responsibility of the intervenor to satisfy 
tiem bOalLdetia taste iasmiMctesticarCriteril ames ta— 
blished by the Board for the awarding of 
costs. An intervenor will be expected to make 
submissions in its final argument demonstrating 


that it has met the criteria fully. 
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In addition, the Board has decided that 
the onus will also be on the intervenor to 
demonstrate by submissions and supporting docu- 
mentation that its expenditures are reasonable 
in the circumstances and have been incurred 
directly and necessarily for the purpose of the 


proceeding. 


a0 


REPORT OF THE BOARD 


ISSUE 11: WHAT SAFEGUARDS MAY BE NECESSARY TO 
PREVENT COSTS BEING WASTED EITHER BY 
THE APPLICANTS OR INTERVENORS? 

A number of participants suggested that 
the Board should deny costs or even award costs 
against an intervenor in circumstances where an 
intervention was either: unnecessary, irrele- 
Vant,= 1mpropen, intended to delay, repetitive, 
frivolous, irresponsible, or vexatious. 

Many of the participants felt that clearly 
defined eligibility criteria promulgated by the 
Board would provide a useful safeguard against 
such abuses and that costs applications suppor- 
ted by appropriate documentation and represen- 
tations would assist in avoiding wasting of 
cost awards. 

A number of the participants mentioned 
that a pre-hearing conference should be held to 
determine the issues in order to avoid dupli- 
cation and _ overlapping. In addition, some 
participants felt that by making partial pay- 


ment of interim cost awards to intervenors, the 
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Board could monitor the effectiveness of each 
intervention and penalize an ineffective con- 
Gioubiution: It was also stated that the Board 
should: jjcontrol) sits owns pLocessmrandussp re verc 
intervenors from irrelevant participation. 

The Board has concluded that the following 
safeguards will be utilized: 

jay A pre-hearing conrerencem wl) babe se ldrwasier 
deemed appropriate, in order to determine 
the issues participants intend to pursue 
and) to prevents diplicattonsouser Lont. 

Ze An intervenor found to meet the Board's 
eligibility criteria will be awarded only 
costs which are reasonable, necessary, and 
directly related to the proceeding. Clear 
accountability and supporting documenta- 
tion will be required of the intervenor 
for each expenditure. 

oe Frivolous or vexatious interventions will 
be precluded by the Board panel hearing an 


application, as will the introduction of 
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repetitive and irrelevant matters. The 
Board may deny costs to an intervenor who 
2GCeENDUSmESUCI aac tuLy 1.CY sand welay,e. ino kts 
discretion, consider awarding certain 
costs against such an intervenor if disre- 
gard for the Board's rulings is persistent. 
The Board will establish guidelines and 
general procedures for an application for 
costs, as described in the conclusions 


under Issue 12. 
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ISSUE 12: WHAT PROCEDURES SHOULD BE USED TO 
ENABLE THE BOARD TO DECIDE COSTS 
QUESTIONS EFFICIENTLY BUT FAIRLY? 

Teme LeOWMODMMOStetOr. tUles patculci pants) as. to 
an appropriate procedure was summarized by 
CELA, which suggested that a combination of 
criteria for determining eligibility, a detail- 
ed application for costs based on a standard- 
ized tariff or guidelines and the opportunity 
for taxation should enable the Board to decide 
COSuBaDDINcatlons erricirently and fairly. 

The procedure suggested for the different 
aspects of this process varied slightly 
among the participants. Several, such as 
Mr. Hubscher, Flowers Canada, and No Towers 
Federation, restricted their comments to fund- 
ing through a separate office, awards in advan- 
ce, for research, or “cost awards as costs ‘are 
incurred. The Board will not comment on these 
Suggestions while the matter of jurisdiction to 
award interim costs is before the Divisional 


Court. 
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The CAC recommended that the Board develop 
and publish policy guidelines for cost awards 
and include that information in all notices of 
public hearings. 

Other participants' suggestions for pro- 
cedures to establish eligibility and determine 
the quantum of costs have been discussed and 
decided under other Issues. The Board's con- 
clusions, however, will be summarized under 
this Issue. 

The Board has reviewed all of the partici- 
pants' procedural suggestions under each of the 
twelve Issues and has reached the following 
conclusions, including those on procedures from 


other Issues: 


Le The Board will develop and publish guide- 
lines on cost awards, to be issued in due 
course and updated from time to time. 
These will include the eligibility cri- 
teria, the categories of recognized expen- 


ses, a tariff, and the detailed procedures 
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LOteeea DDL yen Ome tO LeeCOS tem aWards |e SOMeC™ OL 
which are outlined in this Report. 

For hearings where the Board finds it 
appropriate, it will issue a procedural 
order inviting all participants to attend 
a Dre—neaning conference. Intervenors 
will be required to submit a list of is- 
sues which they intend to address and to 
demonstrate that appropriate steps will be 
taken to eliminate duplication of effort. 
It may be possible to divide some issues 
amongst the intervenors or to bring a 
number of interests together within one 
representatives group. 

An intervenor must apply to the Board for 
costs and may give notice at the beginning 
of the hearing that it intends to seek 
costs or wait until final argument to make 
the request or apply in writing at any 
time. 

Intervenors and the applicant will address 


the issues of eligibility for cost awards 
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and the proportion to be awarded in their 
final argument. 

Within 10 working days of the release of 
the Board's decision or of an oral deci- 
Sion on .the utility's application, “any 
intervenor found eligible in that decision 
for a cost award must submit to the Board 
and=.toy the applicanG aiclUlity.e ts estate. 
ment of costs prepared in accordance with 
the guidelines. The statement of costs 
submitted must be verified by an appro- 
priate affidavit. 

An intervenor must deduct from the total 
amount claimed, the amount of any funds 
received expressly for expenses related to 
that proceeding from other sources, such 
as Legal Aid or membership contributions. 
Within 10 working days of receipt of such 
Statement Of ‘costs, thewapplicant utvlircy 
must file any objections with the Board in 
WELGING Wl Ulla deeeCODY ee) LOVIUedm ac Omran da t 


intervenor. 
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Board JOLILC ECOL or authorized Board 
CEE UC a Uwe dCtwads melaxing = Ott cer sand 
will consider the statement of costs and 
Submissions”~ and, if necessary, LecuuLe 
further supporting documentation or reply 
from the intervenor to determine whether 
OF not the expenses are reasonable. Ge 
deemed necessary by the Taxing Officer, he 
may hold a brief oral inquiry to determine 
the quantum of costs. 

The Taxing Officer will then make a recom- 
mendation to the Board panel that heard 
the utility's application and will provide 
copies of it to both the applicant and 
intervenor. The recommendation will in- 
clude reasons if the statement of costs 
has been opposed by the applicant utility. 
An objection to a recommendation of the 
Taxing Officer may be submitted to the 
same Board panel within 10 working days of 
the date of the Taxing Officer's recommen- 


dation and a hearing may be held for that 
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purpose if requested by the applicant or 

intervenor, or if required by the Board. 

The Board will issue a cost order fixing 

the quantum of costs to be awarded to each 

eligible intervenor when: 

i) the 10 day objection period has 
expired, there has been no objection, 
and the Board panel has accepted the 
Taxing Officer's recommendation; or 

ii) in the absence of objections, the 
Board panel has fixed an award other 
than that recommended by the Taxing 
ObEICer- oT 

iii) an objection has been filed and the 
Board panel, after taking appropriate 


action, sas tixeadetnes award. 
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DATED at Toronto on this 12th day of 


June, 1985. 


ONTARIO ENERGY BOARD 


Vice-Chairman 

La 
Harvey R. Chatterson 
Member 


— 


Donald H. Thornton, ye Ce 
Member~ | 


as 


ee ee a 
Richard. Re rerduew 09Ce 
Member 


, Lf 
Denis A.” Dean 
Member 
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Appendix A 
EabeO.ee LUO 
LIST OF RESPONDENTS TO NOTICE 
ONTARIO MUNICIPAL ELECTRIC ASSOCIATION 
Fogler, Rubinoff MroeAraneocnhwWartz,..0. Cc. 
Suite #1400 SOUR Lor 
oO Work otreet 
Toronto,Ontario 
M5H 3Tl 864-9700 
MR. FRANK F. HUBSCHER 
439 University Avenue 
Phoenix House 
Suite #1410 
Toronto, Ontario 
M5G 1Y8 593-7075 
ONTARIO HYDRO 
H19-D13 Dr. R.M. Yealland 
700 University Avenue Public Hearings Officer 
Toronto, Ontario 
M5G 1X6 50257 2.5 
ENERGY PROBE 
MUUBCOMLeETVeEROCTEeL Mra Davi daeless loch 
Toronto, Ontario Counsel 
MSG 1L5S 978-7014 
FLOWERS CANADA 
219 Silvercreek Pkwy. North Mrvmb.G.aWLLsSoOn 
Unit #9 Executive Secretary 
Guelph, Ontario (519 Ja 82.5: =2.67.0 
N1LH 7K4 (519) 823-5840 
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MR. J.A. GIFFEN, Q.C. 


Giffen, Pensa 

478 Waterloo Street 

London, Ontario 

N6B 2P6 (519) 673-1910 


CORPORATION OF THE CITY OF KITCHENER 


SROs POO Ge so lityasnaliL Mr. James Wallace 
POs DOX) LUhS CityeoOlMicilTor 
Kitchener, Ontario 

N2G 4G7 (519) 885-7271 


CANADIAN ENVIRONMENTAL LAW ASSOCIATION 


243 Queen Street West Ms. Pauline (Toby) Vigod 
4th Floor Counsel 

Toronto, Ontario 

MSV 124 977-2410 


THE CONSUMERS' GAS COMPANY LTD. 


Aird §& Berlis Mrs Rese Paddon..0.G 
LAS eRe ob GeeCLaNesc Solicitor 

15th Floor 

Toronto, Ontario 

M5H 2J3 364-1241 


MRS. IRENE MOONEY 
S7 le DIViSstTon street 
Kingston, Ontario 
K7K 4A6 (613) 542-9474 


CYANAMID CANADA INC. 


2255 Sheppard Avenue East Mr Uegevay, 
Willowdale, Ontario General Manager 
MZJ et y5 Plant Food Division - 
Canada 
498-9405 


if. 


16. 


ie . 
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INCO LIMITED 


Borden §& Elliot 

250 University Avenue 
Toronto, Ontario 

M5H 3E9 


Mr. 


Rene ocOuLt, 
Counsel 


Vial Ge 


Oe oie 


ASSOCIATION OF MAJOR POWER CONSUMERS IN ONTARIO (AMPCO) 


200 Ronson Drive 


Suite #104 
Rexdale, Ontario 
MOW 52Z9 


Mr. Jeffrey L. Davies 
Solicitor 


ZA -SOUL 


INDUSTRIAL GAS USERS ASSOCIATION (IGUA) 


scott G Aylen 

170 Laurier Avenue West 
Ottawa, Ontario 

RPS V5 


Mig Pe GaP ee Omps Or, 
Solicitor 


OG: 


C6135 82525160 


FEDERATION OF NORTHERN ONTARIO MUNICIPALITIES 


bangeemMichenen, Cranston, 
Farquharson §& Wright 


Oe DO Xe LO 

1 First Canadian Place 
Toronto, Ontario 

M5X 1A2 


UNION GAS LIMITED 


Blake, Cassels §& Graydon 
De ae BOX 225 

Commerce Court West 

MSL 1A9 


ONTARIO FEDERATION OF AGRICULTURE 
491 Eglinton Avenue West 


Toronto, Ontario 
MSN 3A2 


papa 


Mr. J.E. Johnson 
Counsel 

360-8600 

Mrs Boe ake lockweQ. Gs 
Mr. John L. Ronson 
Counsel 

863-2691 

Mr. Dale Ferns 


Environmental Analyst 
485-3555 


ls. 


Loe 


20% 


"ay be 


Dicas 


pa Ye 
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NEW DEMOCRATIC PARTY CAUCUS 


Room 212A 
North Wing 
Legislative Buildings 
Queen's Park | 


Mr. Donald MacDonald 
Chairman 


Toronto, Ontario 
M7A 1A2 965-5948 
CONSUMERS' ASSOCIATION OF CANADA (ONTARIO) 


234 Eglinton Avenue East 
Suite #403 

Toronto, Ontario 

M4P 1K5 


NORTHERN §& CENTRAL GAS CORPORATION 


245 Yorkland Boulevard 
Willowdale, Ontario 
i WSAl eke 


INTER-CITY GAS CORPORATION 


Thompson, Dorfman, Sweatman 
500 Bank of Canada Building 
3 Lombard Place 

Winnipeg, Manitoba 

R3B 1N4 


CONSUMERS FIGHT BACK 


53 Queen Street 
Suite #44 
Ottawa, Ontario 
KP 5G5 


NORTH YORK HYDRO 
5800 Yonge Street 


North York, Ontario 
MZMeSa 


Mrs. Elaine Stefani 
President 


481-6864 
LIMITED 
Mr. George Laidlaw 
491-1880 


Mr a eDeeED re Gt 


(204) 934-2442 


Mr. Max Wolpert 


(613) 563-0734 


Mrs Aveo tua Go eC. 
Legal Counsel 
229-5114 


Wilson 
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24. UNION HALL ACTION COMMITTEE 


334 MacLaren Street Mr. Peter J. Usher 
Ottawa, Ontario Chairman 
K2P OM4 (613) 265-0259 


25. NO TOWERS FEDERATION 


Pee bOX. 15.5 Mr. David Ambrose 
Bloin.sOntan.o Chairman 
KOG 1E0 Re Ret ee Ol ele a LO 


(6103)5359-5050 


(Are 


Seo 


he ein Mee Senegal” eons ap eee Bie Say ee eee 
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Appendix B 


SUGGESTED BIBLIOGRAPHY OF COSTS ARTICLES §& JURISPRUDENCE 


This bibliography has been compiled in order to assist par- 
ticipants. It is not all inclusive and not required reading. 
POr the convenience of the participants, copies of the relevant 
excerpts of these publications are available for reference in a 
reading room at the Ontario Energy Board. 


GENERAL LITERATURE 


Commons, House of 


Consumers' Association of 
Canada 


Cramton, Roger 


Economic Council of Canada 


229 


Report of Special Commit- 
tee on Regulatory Reform, 


December 1980 


Cost Awards in Regulator 
Proceedings: A Manual for 
POUDMiTeeParticupantss 
October 1979 


"The Why, Where and How of 
Broadened Public Partici- 
pation in the Administra- 
tive Process", Georgetown 
Law Journal =sGl9 72) ee Vole O08 


ol eee 


Reforming Regulation, 1981, 
SsSperenap tetel2 


PUD Gebalt cpa Cl One ne che 
Regulatory Process: The 


Issue of Funding; Working 
Pape Wet Ome GENS elatc. 


February 1981. 
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Fox, David 


Gellhorn, Ernest 


Gilmour, Jeffrey G. 


Janisch, Hudson N. 


Jordan auculenan. 


Kane, Ts Gregory. 


Law Reform Commission of Canada 


230 


Public Participation in 


Lie Administrative Pro- 
cess, Law Reform Commis- 
sion of Canada Study 
Paper, Ottawa, 1979, esp. 
Chapter VI 


UPub Lice Stabticina Clones 
Administrative Proceedings" 
CLOW 20ers teavalew lin) sien 55 meant 
388-398 


Intervenor Costs Before 
Publ ivcweuUciIn tye ai ri bunales 
CAMPUT Annual Meeting, 
September 1983, St. John's, 
Newf oundland 


"Administrative Tribunals 
Ins othe §S0\'S-, 2hig tts emo 
Access by Groups and Indi- 
viduals", 1981 Windsor 
Yearbook of Access to 
JUSTICE VO leart lip 5 05 


"The Administrative Pro- 
cedure Act's "Good Cause" 
Exemption", (1984) OF 
Admin. Law Review 113 


Consumers and the Regula- 


tors - Intervention in 
thepiedenaleReculato nye vo. 
cess, Institute for  Re- 
search on Public Policy, 
1980, esp. Chapter 6 


Independent Administrati- 
ve Agencies; —WNorking es Pap- 


er #25, Administrative 
Law Section, esp. Chapter 5 
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Lazarus, Simon §& Onek, Joseph 


McCallum, Sandra K. §& 
Watkins, Gaylor 


Public Advocacy Interest Centre 


Roman, Andrew J. 


meeoilcock, Michael J. 


Pfs He 


"The Regulators and _ the 
People", 57 Virginia Law 
Review 1069, pp 1094 - 
1106, (1971) 


rCLACLZenS- Costs Before 


Administrative Tribunals", 


Chitty's Law Journai, Vol. 
Zoe NO cs Oe Lai 


Brief to The Royal Commis- 
Sion on the Economic Union 
and Development Prospects 
for Canada (MacDonald Com- 
mission) 1984 


"Training for More Effec- 
tive Public Participa- 
tion: The Case of the 
Cluff Lake Hearings” - 
Chapter in Involvement and 
Environment - Proceedings 
of the Canadian Conference 
on Public Participation, 
Volume 2, October, 1977 


"Regulators and the Consu- 


mer Interest: The Cana- 
dian Transport Commis- 
sion's Costs Decision", 


1.9075 6). 2a. Cat. BUS ce el 
POLES 
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JURISPRUDENCE 


(1) Courts 


Re Green, Michaels §& Associates Ltd. et al and Public Utilities 
Boardmlo 79 POA D LY Re odo CA tas Ca 


Re Bell Ganada’-ande CRIG Cl 085) 147 @ Dies Ode) a oe ee ee 
LOS Sa) 4S ON SRS eo, 


Manitoba Societ of Seniors’ Inc. Vie Greater Winnipeg Gas 
Societys Manw CaAt November 47919825) Sulit Nole24 27 SZ 


(2) Tribunals 


(a) Ontario Energy Board 


ER Be Rese. omee es NOVEM DC agama.) 
Consumers! Gas - Main Rates Case - Reasons for Decision 


EDs Ono c Oa Lea nla Demme OO 
Consumers' Gas - Main Rates Case - Phase I - Reasons for 


Decision 


BBO Uy OP le Cas) A ee 
Bentpath Pool Landowners - Determination of Compensation - 


Reasons for Decision 


ES: Ro Onmeo 04> Lae Ully seen 80 
Northern §& Central - Main Rates Case, Phase II - Reasons for 


Decision 


H.R. 65 = December 20% 5197.9 
Ontario Hydro - Costing 4 Pricing Methodology - Report to 
Minister of Energy 


ESB OR. Oso 04 mil lin mir ee A init ee Cee, am Oneo 
Northern § Central - Motion for Directions - Main Rates 


Case, Phase II - Reasons for Decision 


(nyt 


Vb) 
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Pen Om Odile = shebruatys 28. 1979 
Northern §& Central - Main Rates Case, Phase I - Reasons for 


Decision 


Paoeko.0.. OO7-l - July 7, 1978 
Union Gas - Main Rates Case, Phase I - Reasons for Decision 


E.B.R.O. 314-II - November 24, 1977 
Northern §& Central - Main Rates Case, Phase II - Reasons for 
Decision 


Weems l=-A -.JUuLY 26, 1977 
Ontario Hydro - Costing and Pricing Methodology - Motion by 


AMPCO for Minister of Energy to Retract Certain Portions of 
Letter of Reference - Reasons for Decision 


fmpek Oreo Al -22oseAprilel4 1977 
Northern §& Central - Costs Hearing re Main Rates Case, Phase 


I - Reasons For Decision 


eeprom lt al ba 2 Apri ols 1975 
Northern § Central - Extension of Interim Rates - Reasons 


for Decision 


Bek eec- August 30,5. 1974 
SwatlOmHydroes- 1 9/o BULK Power Rates = Report. to Minister 


of Energy 


Canadian Transport Commission 


Report of Canadian Transport Commission regarding awarding 
of costs to parties and intervenors, adopted March 15, 1976 


Canadian Radio-Television and Telecommunications Commission 


CRTC Telecommunications Rules of Procedure - SOR/79-554, 
ily 27,1979 


mere comlrveci.S1Om CRIG ™8s-ll~ July 28219835 
Bell Canada, General Increase in Rates - Appeal of Taxation 


Order 1982-1 


IA 
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Telecom. Gosts Order eCRIC TS Zale moeptemDermec moo 
Bell Canada, General Increase in Rates, Telecom Decision 


CRTC 80-14 


Telecoms Costse,OndersmCR LCG (52-1 0SR eM a yen Ziel Oral Cae 


S2o LieewOep CEN De rec mo oe 
Terra Nova Telecommunications Inc. - General Increase in 


Rates, Telecom Decision CRTC 81-20 


Telecom Costs, Order) GRiICWo2-om- manually eco plu oe 
CNCP Telecommunications, General Increase in Rates, Telecom 


Decision CRTC 81-26 


Telecom, Costs s Orders sCRICAO2- 15 (COm Oc dia moana hy mec One 
Bell Canada, General Increase in Rates, Telecom Decision 


CRC mS ea Le5 


Tene com VECUS LOnmeN  Geoa | Leen eid Yenc. Ome OL 
Collins *lnemijetwa lew. bells Canadat@eApp li cati onmtorecos ts 


Taxation Orde tae OS) lege vac ol 
Bell Canada, 1980 Increase in Rates 


leke cong DecisioneCRT Gers loca Mayess wae 
National Anti-Poverty Organization, Application to Review 


that Part of Telecom Decision CRTC 79-17 Dealing with the 
Disposition of an Application for Costs Submitted by NAPO 


Telécom@Decis ong CR UCm6 lm atc le mee Ol 
Bell) Canada, Increase in j/Rates “= Appeal -of Taxation Order 


bo SU a 


Taxa CihOnmOnde Tash 6 Orme yan em 
Consumers' Association of Canada v. CNCP Telecommunications 


faxauvol TGC leeiy.0 05 lem ne Dildl yerlveeeie OU 
Bell Canada, Increase in Rates, Telecom Decision CRTC 78-7 


TelecomoDeci's toneCRI Gi s0ole-aniianyet well 
The Consumers' Association of Canada and the Wa-Wa-Ta Native 


Communications Society, Requests to Review that Part of Tel- 
ecom Decision CRTC 78-7 Dealing with Awards of Costs 
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Mee comevectstons CRIC 79-1 8e-e0ctobers 5, sL97.9 


Challenge Communications Ltd. v. Bell Canada - Appeal of 
Taxation Order 1978-1 


Pee cOUumUeci sion CRI Ceo= l/s oeptemoer 1 Soe b979 
British Columbia Telephone Company, Proposed Acquisition of 


Gieeenittomatvic blectric (Canada) Ltd. and of Microtel Pacific 
Research Limited 


Peme com OTrCereck G /9=Z20/ Mom JulyecOCnlod7 9 
Rules of Procedure of the CRTC in Regard to Telecommunica- 


tions Proceedings 


Pepe comeveci sion CRIC/9-/e = sApra lalZ 97.9 
CNCP Telecommunications, Increase in Rates 


aeecone VeCcision. CRIC 7/9=58- March 8, 1979 
Bell Canada and B.C. Telephone Company, Taxation of Costs in 


Trans-Canada Telephone System Proceeding 


Seexauvon Order) LoO/9-1ls = Marchy2, 1979 
CN Telecommunications v. Newfoundland and Labrador Federa- 


tion of Municipalities 


Taxation Order 1978-1 


PAOGUOUGIascoRm Lou 6 
Challenge Communications Ltd. v. Bell Canada 


ievecom, Decision. CRIC 78-7. - August 10, 1978 
Bell Canada, Increase in Rates 


meme com Decision? CRI Ci 8= o0l= eul yet soil 978 
CN Telecommunications, Increase in Telephone Rates in 


Newfoundland 


mer ccomevectsion® CRIC 76-40 -) May! 23, 51978 
CRTC Procedures and Practices in Telecommunications Regula- 


tion 


feo ceke leases - Maye cos Lov cd 
Regarding Major Changes in the Procedures and Practices Used 


in Regulating Telephone and Telegraph Companies Under its 
Jurisdiction 
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(d) 
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Telecom Deci'slongGRi Caiy - home eDecenDenm2 ona ld 


Challenge Communications Ltd. v. Bell Canada 


Alberta Public Utilities Board 
Position Paper l= interventions and Costse-" February 24 1979 


Guidelines - Rate Hearing Costs, December 23, 1975 


Decision No. E84061 - April 12, 1984 


Determination and Fixing of the Amount of the Intervenors' 
Costs to be Paid by Northwestern Utilities Limited 


Order No. E84056 - March 30, 1984 
Order with Respect: to Intervenors' Costs to be Paid by 
TransAlta, Alberta Power and Edmonton Power 


Order No. E83166 - December 23, 1983 
Order “with Respect » tor intervenors’ @ Costs. to" be Pardampy 
TransAlta 


Decision No. E83079 - June 13, 1983 
Determination and Fixing the Amount of the Intervenors' 
Costs to be Paid by Alberta Power Limited 


Decision No. E82221 - November 4, 1982 

Determination and Fixing the Amount of the Intervenors' 
Costs to be Paid by Canadian Western Natural Gas Company 
Limited 


Decision No. E82143 - July 16, 1982 


Alberta Government Telephones - Phase II Costs - Determina- 
tion and Fixing of the Amount of the Intervenors' Costs to 
be Paid by Alberta Government Telephones 


Decist One NO swe S20 Se) Uy eee ore 


Alberta Government Telephones - Determination and Fixing of 
the Amount of the Intervenors' Costs to be Paid by Alberta 
Government Telephones 
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PecishOneNo.sES21540- Junesz2,, Losz 


moprovalofmPaymentwmoft Certainy Costs Related toi Rate Appli- 
cation by Northwestern Utilities Limited 


Beer eNOS Uclor me OCtObereizy loo! 
Ordering of Payment of Intervenor Costs of TransAlta Utili- 


ties Corporation 


Decision No. E8l004 - January, 9) 1981 
Alberta Government Telephones-Phase I Costs - Approval of 


the Payment of Certain Costs 


(e) Alberta Energy Resources Conservation Board 


Guidelines Respecting Applications for Local Intervenors 
Costs Awards, December, 1982 


(£) Manitoba Public Utilities Board 


mcder No. 53/84 - April 4, 1984 
Guidelines Concerning the Awarding of Costs to Intervenors 


Order No. 146/83 - June 24, 1983 
Decision regarding Greater Winnipeg Gas Company Rate Appli- 


cation 


(g) Joint Board Under the Consolidated Hearings Act 


Peeve NO.fol-S1l-10) - November 28, 1985 
Reasons for Decision and Decision - County of Northumberland 


Landfill Site 


File No. CH-82-09 and CH-82-09(A) - October 18, 1983 
mecision = Proposed) Energy) from Wastes Facility =) Victoria 


Hospital, London, Ontario 


Pastew No CH-82-09"and'CH-82-09(A) - “August 30, 91983 
Reasons for Decision - Proposed Energy from Waste Facility - 


Victoria Hospital, London, Ontario 
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File No. CH-81-05 


SE VDECeEMDeUMce moc 


Reasons for Decision and Decision - County of Oxford Land- 
files ete 

Fite No. CHSSls0 l= eNOvViemnbe Tee. me oe 

Reasons for Order and Order for Costs - Ontario Hydro Eas- 


tern Ontario Transmission System Expansion Plan Stage 


File Now CH-8 1-040 soe plenve ico sme 
Reasons for Order and Order for Costs - Ontario Hydro South- 


western Ontario Transmission System Expansion Plan Stage 


Riles Noo CHS Si Ol eAUClUS CmOneeL Oe 
Reasons for Decision - Ontario Hydro Eastern Ontario Trans- 


mission System Expansion Plan Stage 


Filey Noo. cua cl -U4e-e Une mommy oc 
Reasons for Decision - Ontario Hydro Southwestern Ontario 


Transmission System Expansion Plan Stage 


FikeoNo. CHe51-048-sDecembe re Lonel ood 
Interim Order - Ontario Hydro Southwestern Ontario Trans- 


mission System Expansion Plan Stage 


Fares No. GHzSl a0 (ioe NOVeEMNbDenerco see oll 
Interim Order - Ontario Hydro Eastern Ontario Transmission 


System Expansion Plan Stage 


(h) Ontario Municipal Board 


The Planning Act, 1982 - New Wine, Old Bottle 
January) 25999 1985 Mew Remanks relating mtomCos ts a tathesOn ta iio 


Municipal Board, Beaman, Roger T. 
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Appendix C 


LIST OF PARTICIPANTS WHO SUBMITTED BRIEFS 


ONTARIO MUNICIPAL ELECTRIC ASSOCIATION 


MR. 


Fogler, Rubinoff 
Suite #1400 

PaO) York Street 
Toronto, Ontario 
MSH 3T1l 


FRANK HUBSCHER 


439 University Avenue 
Phoenix House 
miuuteen 4.0 

Toronto, Ontario 

MSG 1Y8 


ONTARIO HYDRO 


H19-D13 

700 University Avenue 
Toronto, Ontario 

M5G 1X6 


ENERGY PROBE 


100 College Street 
Toronto, Ontario 
MS5G 1L5 


FLOWERS CANADA 


219 Silvercreek Pkwy. North 
Unit #9 
Guelph, Ontario 


N1H 7K4 


Zo9 


Mr’, “Alan. Schwartz, Q:.C: 
SOPTCLtOr 


864-9700 


39S —7 O75 


Dr. R.M. Yealland 
Public Hearings Officer 


592) AZo 


Mr. David I. 
Counsel 
978-7014 


Poch 


Mr. B.G. Wilson 
Executive Secretary 
(519) 823-2670 
(519) 823-5840 


10. 
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MRy, JOA eG LERENH SOs Ge 


Giffen, Pensa 

478 Waterloo Street 

London, Ontario 

N6B 2P6 (519) 673-1910 


CORPORATION OF THE CITY OF KITCHENER 


STA OOTAmCicy thai) Mr. James Wallace 
Pr Ose DO Xeno IE Vico Ol .G 1s Ong 
Kitchener, Ontario 

N2G 4G7 (519) 885-7271 


CANADIAN ENVIRONMENTAL LAW ASSOCIATION 


243 Queen Street West Ms. Pauline (Toby) Vigod 
4th Floor Counsel 

Toronto, Ontario 

MSV 124 977-2410 


THE CONSUMERS' GAS COMPANY LTD. 


Aird §& Berlis Mr. GRe owe haddonewmo.G: 
145 King Street West SO vIGiLCod 

[Sth  ELoor 

Toronto, Ontario 

MoH@ZS 364-1241 


MRS. IRENE MOONEY 
371 Division Street 
Kingston, Ontario 
K7K 4A6 (613) 542-9474 


ASSOCIATION OF MAJOR POWER CONSUMERS IN ONTARIO (AMPCO) 


200 Ronson Drive Mr. Jeffrey L. Davies 
Suite #104 Solicitor 

Rexdale, Ontario 

MOW 529 243-3302 
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INDUSTRIAL GAS USERS ASSOCIATION (IGUA) 


Scott § Aylen 

170 Laurier Avenue West 
Ottawa, Ontario 

REP S5V5 


Mimiiiooer al LLOMpSON. ac. 


SO L’GL vor 


C61 02257 51.6.0 


FEDERATION OF NORTHERN ONTARIO MUNICIPALITIES 


Lang, Michener, Cranston, 
Farquharson 4 Wright 

PSO. Box 10 

1 First Canadian Place 
Toronto, Ontario 

M5X 1A2 


UNION GAS LIMITED 


Blake, Cassels §& Graydon 
Pee DOX oD 

Commerce Court West 

M5L 1A9 


NEW DEMOCRATIC PARTY CAUCUS 


Room 212A 

North Wing 
Legislative Buildings 
Queen's Park, 
Toronto, Ontario 

M7A 1A2 


Mid.) eo sce OUNSON 
Counsel 


360-8600 


Mis <otl tNGOC Ke a Ona 
Mres JON lL me Ronson 
Counsel 

863-2691 


Mr. Donald MacDonald 
Chairman 


965-5948 


CONSUMERS! ASSOCIATION OF CANADA (ONTARIO) 


234 Eglinton Avenue East 
Suite #403 

Toronto, Ontario 

M4P 1K5 
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Mrs. Elaine Stefani 
President 

Mr. Bruce Willson 
Resource Person 
481-6864 


Ne 
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NORTHERN §& CENTRAL GAS CORPORATION LIMITED 


Osler, Hoskin, 4 Harcourt 


P20: Boxe 50 

First Canadian Place 
Toronto, Ontario 

MSX 1B8 


INTER-CITY GAS CORPORATION 


Thompson, Dorfman, Sweatman 
500 Bank of Canada Building 


3 Lombard Place 
Winnipeg, Manitoba 
R3B 1N4 


CONSUMERS FIGHT BACK 


53 Queen Street 
Suite #44 
Ottawa, Ontario 
KLPe565 


NORTH YORK HYDRO 
5300 Yonge street 


North York, Ontario 
M2M 3T3 


UNION HALL ACTION COMMITTEE 


334 MacLaren Street 
Ottawa, Ontario 
K2P O0OM4 


NO TOWERS FEDERATION 
PEO SB Ox oS 


Elgin, Ontario 
KOG 1E0 
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Mr. John Roland. 0. 
Counsel 


SO Ze aad 


Mr. J2De Brett 


(204) 934-2442 


Mr. Max Wolpert 


(613) 563-0734 


Mr. A. Stuart C. Wilson 
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LIST OF PARTICIPANTS IN ORDER OF APPEARANCE 


ONTARIO HYDRO 
CANADIAN ENVIRONMENTAL LAW 
ASSOCIATION 


INDUSTRIAL GAS USERS 
ASSOCIATION 


CONSUMERS FIGHT BACK 


MRS. IRENE MOONEY 
Seem. A. GIFFEN, Q.C, 


moryY OF KITCHENER 


NORTH YORK HYDRO 


NORTHERN AND CENTRAL GAS 
CORPORATION LIMITED 


ONTARIO NEW DEMOCRATIC PARTY 
CAUCUS 


CONSUMERS' ASSOCIATION OF 
CANADA (ONTARIO) 
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Mr. Pierre Genest, 
Counsel 
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Counsel 
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Mr. Max Wolpert, 
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Mrs. Irene Mooney 


Mie uoAvee Git Conn m Onc. 


Mr. James Wallace, City 
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Mi aeA sins 
Counsel 

Min De Keen tes 
General Manager 


Wilson, 


Retired 


Mr. George Laidlaw, 
Counsel 

Mr. Harold Andrews, 
Vice-President, Finance 
and Regulatory Affairs 


Mr. Donald C. MacDonald, 
Chairman 
Mr. Bruce Willson, 
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ASSOCIATION OF MAJOR POWER 
CONSUMERS IN ONTARIO 


FRANK F. HUBSCHER 


THE CONSUMERS' GAS COMPANY LTD. 


FLOWERS CANADA 


ENERGY PROBE 


UNION GAS LIMITED 


FEDERATION OF NORTHERN ONTARIO 
MUNICIPALITIES 


244 


Mr. Jeffrey L. Davies, 
Counsel 


Mr. Frank F. Hubscher 


Mia Re oe Pad Gone veces 
Counsel . 

Mr. Jc Loe AtTK ene 

Senior Vice-President, 
Accounting and Regulation 


Mr. Brian Wilson, 
Executive Secretary of 
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Mr. David Poch, Counsel 
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Counsel 
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Senior Vice President 


Mr. Edward Johnson, 
Counsel 

Mr. Reg Pope, Financial 
Consultant 
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